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The EU Return Directive lays down minimum standards and procedures 
concerning the return of third-country nationals (non-EU nationals) 
illegally residing in a member state. To actually effectuate their return, 
the Return Directive provides for several instruments, such as the return 
decision, the entry ban and the possibility of detention.

In this study, the author has researched the merger of criminal law with 
immigration law, known as the crimmigration phenomenon, in relation to 
the EU Return Directive. He has systematically assessed whether these 
EU instruments apply to the enforcement of these return rules and if 
they meet return policy or require adaptation in the light of primary and 
secondary EU law and the European Convention on Human Rights. 
In Crimmigration and the Return Directive crimmigration is explored from 
mainly three perspectives: the balance between the effective measures 
and the fundamental rights of the migrant, the legitimacy of criminal 
sanctions and the legal position of the migrant.

EU Return Directive plays an important role in the enforcement of the EU 
return provisions that are based on criminal and semi-criminal rules. 
Member states are obligated to respect the fundamental rights of the 
illegal third-country national. However, there are two serious bottlenecks 
regarding the application of the current Return Directive: the fundamental 
rights protection for illegal third-country nationals is not fully developed, 
and criminal law safeguards and principles have a limited role.

The research outcomes aim to benefit the primary actors involved with 
the Return Directive: the judiciary (CJEU, ECtHR and national courts), 
the Union legislature, the national legislatures and national authorities, 
advocacy, NGOs and the migrant.
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Netherlands. In the Netherlands our family faced new challenges to become ‘insiders’ in 
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1  Introduction

The ‘European migrant crisis’1 is about migration of migrants2 from countries outside the 
European Union (EU) who tried to reach the EU in 2015.3 These groups of migrants 
included asylum seekers but also other groups of immigrants with a purpose other than 
international protection, such as family reunification, study, humanitarian reasons or 
economic reasons.4 Under EU law, member states can provide ‘beneficiary or international 
protection’ to persons with refugee or subsidiary protection status.5 According to Article 3 
of Directive 2011/95/EU,6 member states have the discretion to issue a residence permit 
on other grounds in national law (e.g. for humanitarian reasons). For immigration 
purposes member states can grant persons a residence permit based on EU law7 (such as 

1 C. Ruz, ‘The Battle Over the Words Used to Describe Migrants’, BBC News (28 August 2015). www.bbc.
com/news/magazine-34061097.

2 According to IOM, the term migrant covers “all persons who move away from their place of residence 
whether within a country or across an international border, temporarily or permanently, and for a variety 
of reasons”. The term migrant is not defined under international law. www.iom.int/key-migration-terms. 
The European Commission defines a migrant as “a person who is outside the territory of the State of which 
they are nationals or citizens and who has resided in a foreign country for more than one year irrespective 
of the causes, voluntary or involuntary, and the means, regular or irregular, used to migrate”. https://ec.
europa.eu/home-affairs/pages/glossary/migrant_en. See more F. Gatta, ‘The Problematic Management of 
Migratory Flows in Europe and It Impact on Human Rights: The Prohibition of Collective Expulsion of 
Aliens in the Case Law of the European Court of Human Right’, Migration Issues before International 
Courts and Tribunals, Rome: CNR Edizioni (2019), pp. 121-122.

3 More about the EU migrant crisis see L. Buonanno, ‘The European Migration Crisis’, in D. Dinan, 
N. Nugent, and W.E. Patterson (Eds.), The European Union in Crisis, London: Palgrave Macmillan (201)7, 
pp. 100-130.

4 UNHCR viewpoint 11 July 2016: “‘Refugee’ or ‘migrant’ – Which is right?”: “The majority of people arriving 
this year in Italy and Greece especially have been from countries mired in war or which otherwise are 
considered to be ‘refugee-producing’ and for whom international protection is needed. However, a smaller 
proportion is from elsewhere, and for many of these individuals, the term ‘migrant’ would be correct.” 
www.unhcr.org/news/latest/2016/7/55df0e556/unhcr-viewpoint-refugee-migrant-r ight .
html#:~:text=We%20say%20'refugees'%20when%20we,legal%20definition%20of%20a%20refugee.

5 Art. 2(b) of Directive 2011/95/EU.
6 According to Art. 3 of Directive 2011/95/EC: “Member States may introduce or retain more favourable 

standards for determining who qualifies as a refugee or as a person eligible for subsidiary protection, and 
for determining the content of international protection, in so far as those standards are compatible with this 
Directive.”

7 Directive 2003/86/EC on the right to family reunification, OJ L 251, 3 October 2003, pp. 12-18; Directive 
2003/109/EC on a long-term resident status for non-member nationals, OJ L 16, 23 January 2004, pp. 44-
53; Directive 2008/115/EC on common standards and procedures in Member States for returning illegally 
staying third-country nationals, OJ L 348, 24 December 2008, pp. 98-107; Directive 2009/50/EC on the 
conditions of entry and residence of third-country nationals for the purposes of highly qualified 
employment, OJ L 155, 18 June 2009, pp. 17-29; Directive 2009/52/EC concerning minimum standards on 
sanctions and measures against employers of illegally staying third-country nationals, OJ L 168, 
30  June  2009, pp.  24-32; Directive 2014/36/EU on the conditions of entry and stay of third-country 
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regulations and directives) or national law.8 Under EU asylum and migration law, many 
legislative measures impose an obligation on the member states to issue a residence permit 
if the conditions of the relevant EU regulation or directive are met. The harmonization of 
asylum and migration policy has largely taken away national discretion, as has been the 
case with EU return policy.

To gain a good insight into the ‘European migrant crisis’, it is good to look at the figures 
from the European Commission pertaining to the illegal influx of migrants to the EU. 
Reports have shown that in 2014, 276,113 migrants entered the EU illegally.9 There has 
been a significant increase in the number of migrants who entered the EU illegally 
compared with the same period in 2013, when 107,964 migrants illegally entered the EU.10 
Over one million people sought refuge in the EU in 2015. This is a five-fold increase from 
the year 2014.11 According to the European Commission, in 2015 and 2016 there were 
around 2.6 million asylum applications in the EU.12 The European Commission estimated 
that “the Member States may have more than 1 million people to return once their asylum 
applications have been processed”.13 According to the UN refugee agency, the exodus 
exists “mainly of people seeking protection, fleeing the war in Syria and Afghanistan or 
Eritrea’s dictatorship”.14 To enter the EU illegally via land, air and sea routes, most migrants 
have recourse to criminal networks15 of smugglers.16 After the war broke out between 

nationals for the purpose of employment as seasonal workers, OJ L 94, 28  March  2014, pp.  375-390; 
Directive 2014/66/EU on the conditions of entry and residence of third-country nationals in the framework 
of an intra-corporate transfer, OJ L 157, 27 May 2014, pp. 1-22; Directive 2014/67/EU on the enforcement 
of Directive 96/71/EC concerning the posting of workers in the framework of the provision of services and 
amending Regulation (EU) No 1024/2012 on administrative cooperation through the Internal Market 
Information System, OJ L 159, 28 May 2014, pp. 11-31; Directive 2016/801/EU on the conditions of entry 
and residence of third-country nationals for the purposes of research, studies, training, voluntary service, 
pupil exchange schemes or educational projects and au pairing, OJ L 132, 21 May 2016, pp. 21-57.

8 Examples in national law: humanitarian reasons, economic reasons, medical reasons.
9 See https://ec.europa.eu/commission/presscorner/detail/el/MEMO_15_3261.
10 See https://ec.europa.eu/commission/presscorner/detail/el/MEMO_15_3261.
11 Annual Fundamental Rights Report 2016: In its Fundamental Rights Report 2016, the EU Agency for 

Fundamental Rights (FRA) examines the scale and nature of the challenge and proposes measures to 
ensure fundamental rights are respected across the EU.

12 Communication from the European Commission to the European Parliament and the Council of 
2 March 2017 on a more effective return policy in the EU – A renewed Action Plan (COM(2017) 200 final), 
p. 2.

13 Ibid.
14 See www.swissinfo.ch/eng/refugee-crisis_making-sence-of-migration--facts-and-figures/41560118; 

https://ec.europa.eu/commission/presscorner/detail/el/MEMO_15_3261.
15 See www.europol.europa.eu/about-europol/european-migrant-smuggling-centre-emsc.
16 See https://home-affairs.ec.europa.eu/policies/migration-and-asylum/irregular-migration-and-return/

migrant-smuggling_en. There are three routes that are used to reach the EU: The first route is the eastern 
route (Greece, Cyprus, Bulgaria, Romania); the second route is the central Mediterranean (from Libya and/
or Tunisia to Italy and/or Malta); the third route is the western route (Africa and Morocco to Spain or 
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Russia and Ukraine, on 24 February 2022, the EU saw large groups of migrants arriving in 
the EU from Ukraine. On 4 March 2022, the EU Council activated for these groups the 
Temporary Protection Directive,17 which applies to nationals from Ukraine and third 
country nationals with a permanent residence permit in Ukraine.18 According to the 
UNHCR, in September 2022 around 7.2 million persons arrived in the EU and have a 
residence permit in the member states of the EU.19

The European Commission stated that in 2015 “the number of illegally staying third-
country nationals ordered to leave the European Union amounted to 533,395 compared to 
470,080 in 2014”.20 Most (international) institutions use the terms ‘undocumented’ or 
‘illegal’ to indicate that a migrant is not legally staying in a member state.21 However, the 
EU legislature applies the terms ‘illegal third-country national’ and ‘illegal stay’ in the 
Return Directive. As the Return Directive is central to this study, I will use the terms 
‘illegal third-country national’ and ‘illegal stay’ in this book. According to Article 2 of the 
Return Directive, which defines its scope, “this Directive applies to third-country nationals 
staying illegally on the territory of a Member State”. Article 3(2) of the Return Directive 
defines the term ‘illegal stay’ as follows:

“[I]llegal stay means the presence on the territory of a Member State, of a 
third-country national who does not fulfil, or no longer fulfils the conditions 
of entry as set out in Article 5 of the Schengen Borders Code or other conditions 
for entry, stay or residence in that Member State.”

The European Commission clarifies that “return rates of illegal migrants at European 
Union level have not gone up in the period of the European migration crisis”.22 According 

Portugal): see J.D. Giuliani, ‘The Challenge of Illegal Immigration in the Mediterranean’, European Issue 
n°352, Foundation Robert Schuman (2015).

17 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in 
the event of a mass influx of displaced persons and on measures promoting a balance of efforts between 
member states in receiving such persons and bearing the consequences thereof, OJ L 212, 7 August 2001, 
pp. 12-23.

18 Council Implementing Decision (EU) 2022/382 of 4 March 2022 establishing the existence of a mass influx 
of displaced persons from Ukraine within the meaning of Art. 5 of Directive 2001/55/EC and having the 
effect of introducing temporary protection, ST/6846/2022/INIT, OJ L 71, 4 March 2022, pp. 1-6.

19 https://data.unhcr.org/en/situations/ukraine. Residence can be granted under the Temporary Protection 
Directive or under national law.

20 Communication from the European Commission to the European Parliament and the Council of 
2 March 2017 on a more effective return policy in the EU – A renewed Action Plan (COM(2017) 200 final), 
p. 2.

21 UNHCR, Why undocumented or irregular, 2018: www.unhcr.org/cy/wp-content/uploads/sites/41/2018/09/
TerminologyLeaflet_EN_PICUM.pdf.

22 COM (2017) 200 final, p. 2.
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to the European Commission, the first conclusion is that “the total return rate from 2014 
to 2015 increased from 41.8% to 42.5%”.23 The second conclusion of the European 
Commission is that “the rate of effective returns to third countries dropped from 36.6% to 
36.4%”.24 The third important conclusion is that “if return to Western Balkans is 
disregarded, the EU return rate drops further to 27%”.25 In the years after 2015 the return 
rate of illegal third country nationals is between 30% and 40%.26 I would like to point out 
that it has become apparent that the underlying data on the return of illegal migrants is 
not always accurate and fully comparable across the EU member states.27 It is therefore 
very important that the correct data is available at the EU level to gain a good understanding 
of the actual return of migrants. As immigration to the EU remains high and as there are 
still a large number of illegally staying third country nationals in the EU, the effective 
return of illegal third-country nationals is a topic of keen interest.28 It is interesting to note 
that the European Commission is of the opinion that the return of illegally staying 
migrants is essential to ensure the credibility of the policy on regular migration and 
asylum.29

In this perspective the European Council Conclusions of 20-21 October 201630 was an 
important step. Member states have called “for reinforcing national administrative 
processes for returns”.31 Moreover, the Malta Declaration of Heads of State or Government 
of 3 February 2017 expressed

“the need to start a critical review of EU return policy with an objective analysis 
of how the legal, operational, financial and practical tools available at Union 
and national level are applied”.32

The European Commission calls for a careful look “at the application of the Return 
Directive” and, in particular, at the aspects that do not work well.33 In this context, it is 

23 Ibid.
24 Ibid.
25 Ibid.
26 https://ec.europa.eu/home-affairs/what-we-do/policies/irregular-migration-return-policy/return-read 

mission_en.
27 Return rate of 29% in 2019.
28 http://ec.europa.eu/eurostat/statistics-explained/index.php/Migration_and_migrant_population_statis 

tics.
29 Communication from the Commission to the European Parliament and the Council on a more effective 

return policy in the EU, 2 March 2017, COM(2017) 200 final, p. 2.
30 European Council meeting (20 and 21 October 2016), Conclusions, EUCO 31/16.
31 Ibid.
32 European Council, Press Release, 43/17, 3 February 2017.
33 COM(2017) 200 final, p. 2.
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proposed that member states should ensure better coordination and a multi-disciplinary 
approach in their national return system.34

The Renewed Action Plan on Return is “addressed to Member States, EU Institutions and 
Agencies”.35 The main aim is to substantially improve return rates of illegal migrants.36 The 
European Commission also adopted a “Recommendation on making returns more 
effective when implementing the Return Directive”.37 Also, in 2020 the European 
Commission prioritizes more effective returns with the introduction of the ‘New Pact on 
Migration and Asylum’, which should lead to an increase in the return rate throughout the 
EU.38

In the EU, migration policy, including the return policy of illegal migrants, remained 
mostly a competence of the member states, because it was considered an issue of national 
sovereignty and was often approached from a security perspective. However, over the past 
decades, harmonization of rules at the EU level has progressed towards a common policy 
for migration and migration management. In this respect, the EU adopted the Return 
Directive (2008/115/EC).39 The Return Directive applies to all EU member states except 
Ireland40 and includes Iceland41 and Norway,42 Switzerland43 and Liechtenstein.44 According 
to Article 20 (1) of the Return Directive, member states had to transpose this directive into 
national law by 24 December 2010. In relation to Article 13(4) of the Return Directive on 
legal assistance and representation, this provision had to be transposed into national law 
by 24 December 2011.45

34 Ibid.
35 Ibid.
36 Ibid.
37 Commission Recommendation on making returns more effective when implementing the Directive 

2008/115/EC of the European Parliament and of the Council, 1 March 2017, C(2017) 1600.
38 Communication from the Commission to the European Parliament, the Council, the European Economic 

and Social Committee of the Regions on a New Pact on Migration and Asylum, 23  September  2020, 
COM/2020/609 final.

39 Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common 
standards and procedures in Member States for returning illegally staying third-country nationals, OJ L 
348, 24 December 2008, pp. 98-107. The Directive entered into force on the twentieth day following the 
date of publication (i.e. 13 January 2009).

40 Preamble 27 of the Return Directive regarding the exclusion of Ireland. In accordance with Art. 5 of the 
Protocol on the position of Denmark annexed to the Treaty of the European Union, this member state 
decided to implement the Directive in its national law.

41 Recital 28 of the Return Directive.
42 Ibid.
43 Recital 29 of the Return Directive.
44 Recital 30 of the Return Directive.
45 Art. 20(1) of the Directive.
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In this way a common European return policy for illegal immigrants has been introduced. 
This Directive sets clear standards for return, expulsion and detention of aliens. The 
Return Directive is a compromise between the European Parliament and the EU member 
states. The latter wanted to maintain their national policies as much as possible. The 
compromise, which was complemented by other proposals, aims to bring together the 
whole of the EU’s asylum and migration policy. This specific directive should put an end 
to the often arbitrary expulsion policy of the individual member states. Equally important 
is that the new regime explicitly refers to the fundamental rights of illegal third country 
nationals in the EU. It was the first time that the European Parliament was involved as a 
co-legislator in the field of asylum and migration law. Without the approval of the 
European Parliament, the directive could not have come into force.

On 12  September  2018 the European Commission published a proposal to recast the 
Return Directive (Recast Return Directive). The objective of this Commission’s proposal 
is “to achieve a higher rate of return of illegal third country nationals from the EU to third 
countries”.46 This proposal of the European Commission followed the ordinary legislative 
procedure in the European Parliament and the Council.

The European Parliament reacted several times on this proposal of the European 
Commission.

Eventually, the European Parliament started an own-initiative procedure that was 
launched in December 2019 as a response to a failure by the European Commission “to 
carry out an evaluation of the implementation of the Return Directive”.47 On 16 January 2019 
the Civil Liberties, Justice and Home Affairs Committee presented a draft report at the 
European Parliament regarding the proposal of the European Commission to recast the 
Return Directive.48 However, this report was not adopted in the 2014-2019 term of the 
European Parliament. After the European elections in May 2019, the European Parliament 
decided to continue to examine the recast Return Directive. In the meantime, at the Justice 
and Home Affairs Meeting of 6 and 7  June  2019, the EU Council reached a partial 

46 Proposal for a Directive of the European Parliament and of the Council on common standards and 
procedures in Member States for returning illegally staying third-country nationals (recast) A contribution 
from the European Commission to the Leaders’ meeting in Salzburg on 19-20 September 2018, COM/2018 
(634) final.

47 Implementation report on the Return Directive (2019/2208(INI). According to the better regulation 
guidelines, Art. 19 of the Return Directive provides that the Commission should report on the application 
of the Directive every 3 years, starting from 2013. https://oeil.secure.europarl.europa.eu/oeil/popups/
ficheprocedure.do?lang=en&reference=2019/2208(INI).

48 www.europarl.europa.eu/legislative-train/theme-towards-a-new-policy-on-migration/file-proposal-for-a-
recast-of-the-return-directive.
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agreement regarding the European Commission’s proposal.49 On 21 February 2020 the 
report of the European Parliament regarding the proposal of the European Commission 
was presented, with 119 amendments.50 The European Parliament adopted on 
17 December 2020 “the Resolution on the implementation of the Return Directive”.51 On 
13 September 2021 the European Court of Auditors (ECoA) presented a report that made 
the observation that the low returns of illegal migrants in the EU was caused by the 
insufficient readmission cooperation between the EU and third countries.52 The ECoA 
made three crucial recommendations to the EU. The first recommendation was to have a 
more flexible approach in negotiations with “third countries in order to achieve better 
results”.53 The second recommendation was to underscore the importance of readmission 
cooperation for these third countries.54 The third recommendation was that the EU should 
collect data on readmissions.55 This would ensure that the results could be monitored 
closely enough.

1.1  The Return Directive

The EU’s return policy is legally shaped by the Return Directive. According to Article 1 of 
the Return Directive, the Directive “aims at establishing common standards and procedures 
to be applied in Member States for returning illegally staying third-country nationals”. 
These standards are minimum standards that the member states have to apply in return 
cases of illegal third country nationals. As defined in Article 3(2) of the Return Directive, 
‘illegal stay’ means

“the presence on the territory of a Member State, of a third-country national 
who does not fulfil, or no longer fulfils the conditions of entry as set out in 
Article 5 of the Schengen Borders Code or other conditions for entry, stay or 
residence in that Member State”.

49 EU Council 23  May  2019, Proposal for a Directive of the European Parliament and of the Council on 
common standards and procedures in Member States for returning illegally staying third-country nationals 
(recast), partial general approach, nr 12099/18.

50 Report 21 February 2020 on the proposal for a directive of the European Parliament and of the Council on 
common standards and procedures in Member States for returning illegally staying third-country nationals 
(recast), (COM(2018)0634 – C8-0407/2018 – 2018/0329(COD)).

51 European Parliament resolution of 17  December  2020 on the implementation of the Return Directive 
(2019/2208(INI)).

52 European Court of Auditors 13 September 2021, EU readmission cooperation with third countries: relevant 
actions yielded limited results, 2021-17.

53 Ibid.
54 Ibid.
55 Ibid.
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To effectuate their return, the Directive provides for several instruments, inter alia, such 
as the return decision, the entry ban and the detention. First of all, the Return Directive 
provides that member states will issue a return decision to illegally staying third-country 
nationals. As defined in Article 3(4) of the Return Directive, a return decision “means an 
administrative or judicial decision or act, stating or declaring the stay of a third-country 
national to be illegal and imposing or stating an obligation to return”.

Regarding the return procedure, minimum standards apply so that each procedure 
complies with the prohibition of non-refoulement, taking into account the rights of the 
child, the right to family life and the health of the third party involved. The illegally staying 
third-country nationals concerned must be given the opportunity to leave voluntarily 
within 7-30 days. The Return Directive also states that there must be an effective appeal or 
appeal against a competent administrative authority to an independent competent 
authority whose independence is guaranteed. According to the Return Directive, illegally 
staying third-country nationals may be detained under special circumstances. For 
example, the custody may take place at the risk of absconding, and the conservation must 
be as short as possible. In addition, there are specific provisions that ensure the rights of 
vulnerable groups such as minors and families when these groups are kept in detention.

Article 3(6) of the Return Directive states that

“an entry ban is an administrative or judicial decision or act prohibiting entry 
into and stay on the territory of the Member States for a specified period, 
accompanying a return decision”.

Article 11 of the Return Directive sets out the conditions for member states to issue an 
entry ban. The EU dimension of the entry ban is expressed in Recital 14 of the Return 
Directive. Recital 14 of the Return Directive reads as follows:

“The effects of national return measures should be given a European dimension 
by establishing an entry ban prohibiting entry into and stay on the territory of 
all the Member States.”

According to the European Commission,

“an entry ban is intended to have preventive effects and to foster the credibility 
of EU return policy by sending a clear message that those who disregard 
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migration rules in Member States will not be allowed to re-enter any Member 
State for a specified period”.56

The Return Directive provides no definition of the term ‘detention’. The requirements for 
issuing detention for the purpose of removal are mentioned in Article 15 of the Return 
Directive. The conditions of detention are described in Articles 16 and 17 of the Return 
Directive. According to Recital (16) of the Directive,

“the use of detention for the purpose of removal should be limited and subject 
to the principle of proportionality with regard to the means used and objectives 
pursued. Detention is justified only to prepare the return or carry out the 
removal process and if the application of less coercive measures would not be 
sufficient”.57

The legislation of the detention of illegal third country nationals can be derived from EU 
law, in the Return Directive, but also from the European Convention on Human Rights 
(ECHR), more specifically Article 5 (right to liberty and security). In this study the legal 
framework of the detention will be found in both legal orders of EU law and ECHR. More 
specifically, the study will examine whether both legal orders set out the same requirements 
regarding the detention of illegal third country nationals and, if that is not the case, what 
differences exist between EU law and the ECHR on this point. In this perspective it is 
important to note that Recital (24) of the Return Directive respects “the fundamental 
rights and observes the principles recognised in particular by the EU Charter of 
Fundamental Rights”. This study will not focus on the other detention regimes in EU law 
regarding asylum seekers and persons who are detained under the Dublin regulation, 
limiting its focus to the Return Directive and the position of the illegally staying third-
country nationals. Information about the other detention regimes in this study will be 
used only when there is a relevant link with the Return Directive.

1.2  The Crimmigration Phenomenon

Criminal law and immigration law are different areas of law, each with its own principles 
and guarantees. Several scholars have observed that the strict division between the two 
areas of law was slowly beginning to fade and that criminal law began to adopt immigration 

56 Commission Recommendation establishing a common “Return Handbook” to be used by Member States’ 
competent authorities when carrying out return-related tasks, 27  September  2017, C(2017) 6505 
(:EC Return Handbook 2017), p. 124.

57 See more www.udi.no.
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law interests and characteristics and vice versa. One of these lawyers was American 
professor Juliet Stumpf, who associated this phenomenon with the concept of 
“crimmigration”.58

Stumpf clarified that “criminal law and immigration law have certain similarities”.59 Both 
systems function as ‘gatekeepers’ and focus on the question of “who may be a full part of 
society”.60 However, there are important differences. Criminal law is concerned with the 
internal security and moral boundaries of society. Criminal enforcement ultimately results 
in exclusion by imprisonment, usually with the ultimate goal of returning to the same 
society. Immigration law focuses on external security and territorial boundaries. Moreover, 
both areas of law have fundamentally different outcomes. Enforcement in immigration 
law has a more permanent character, which is achieved by removal of the (illegal) person 
concerned from the territory.61

The use of criminal sanctions in the area of return and more generally in asylum and 
immigration law opens the largely political debate on the legitimacy of the process of 
criminalizing foreigners. In this regard, I must first point out that the Return Directive 
itself does not contain any rules on the enforcement of violations of a return decision or 
entry ban through criminal law measures. While member states have the discretion to 
impose criminal sanctions, the objective of the Return Directive should not be jeopardized. 
One of the objectives of this directive is the return of the illegal third-country national to 
a third country.62 Whereas criminal law and immigration law were once quite separate, or 
so it seemed, nowadays the boundaries are blurred. In 2006, Stumpf classified “the merger 
of criminal law and immigration law as crimmigration”.63 According to Majcher, this 
phenomenon takes two forms:

“(1) formal criminalization, or the application of criminal procedures (leading 
to sanctions like incarceration or fines) for immigration-related violations; 
and (2) the apparent increasing reliance on measures that are more commonly 

58 The term “crimmigration” belongs to J.P. Stumpf: J.P. Stumpf, ‘The Crimmigration Crisis: Immigrants, 
Crime and Sovereign Power’, American University Law Review, volume 56, no. 2, (2006), pp. 367-419.

59 J.P. Stumpf (2006).
60 K.F. Aas, ‘The Ordered and the Bordered Society: Migration Control, Citizenship, and the Northern Penal 

State’, in: K.F. Aas and M. Bosworth (Ed.), The Borders of Punishment: Migration, Citizenship, and Social 
Exclusion, Oxford: Oxford University Press (2013), pp. 21-39.

61 J.P. Stumpf, ‘Two Profiles of Crimmigration Law: Criminal Deportation and Illegal Migration’, in: F. Pakes 
(Ed.), Globalisation and the Challenge to Criminology, New York: Routledge (2013b), pp. 91-109.

62 Art. 1 of the Return Directive.
63 J.P. Stumpf (2006), p. 379.
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associated with criminal law enforcement (like detention) for immigration law 
infractions”.64

I qualify this second issue as quasi criminal law measures.

Examples of instruments in the area of crimmigration are the return decision, the entry 
ban and detention. Return decisions and entry bans are related to the first aspect of the 
crimmigration phenomenon, namely the application of criminal procedures for 
immigration-related violations (formal criminalization). A detention measure is related to 
the second aspect of the crimmigration phenomenon, namely the quasi criminal law 
measures.

1.3  Legal Framework

In this study, three instruments from the Return Directive have been selected for 
investigation. The reason for selecting the return decision, entry ban and detention 
measure lies in that the member states can enforce these three instruments in both 
administrative and criminal law. All these instruments are coercive measures, and the 
member states have the discretion to criminalize a breach of these instruments. The 
research question in this study is analysed within crimmigration law, the intersection of 
criminal law and immigration law, as a result of the criminalization of migration law 
infringements and the use of measures specific to criminal enforcement.

The return decision is an “administrative or judicial decision or act, stating or declaring 
the stay of a third-country national to be illegal and imposing or stating an obligation to 
return”.65 The return decision relates to the original stay in the member state. The return 
decision is an incentive for the illegal third country national to improve the obligation to 
return to his country of origin or transit. Regarding the return decision, the member states 
have the possibility for criminal enforcement owing to non-compliance by the migrant 
with the obligations of the return decision.

The entry ban is an “administrative or judicial decision or act prohibiting entry into and 
stay on the territory of the Member States for a specified period, accompanying a return 
decision”.66 The entry ban relates to the subsequent stay in the member state. The entry ban 

64 I. Majcher, ‘“Crimmigration” in the European Union through the Lens of Immigration Detention’, Global 
Detention Project Working Paper No. 6, Geneva (2013), p. 1.

65 Art. 3(4) Return Directive.
66 Art. 3(6) Return Directive.
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is a clear message to the illegal third country national to fulfil the obligation to return to 
his country of origin or transit. The imposition of the entry ban by the member state is an 
administrative measure. However, the enforcement of the entry ban by the member state 
can be carried out using criminal law.

The concept of detention within the Return Directive extends “to any confinement of an 
illegal third country national by a Member State within a particular place, where the 
person is deprived of his or her freedom of movement”.67 Therefore, the detention measure 
can be qualified as a criminal sanction as the illegal third country national is detained in 
order to realize the return by the member state.

The legal framework in this study is constituted by (primary and secondary) EU law, the 
European Convention on Human Rights (ECHR) and crimmigration law (both aspects 
mentioned previously). With regard to EU law, it can be stated that the relationship 
between immigration and the use of criminal sanctions against illegally staying third 
country nationals has been explicitly subject in the case law of the Court of Justice of the 
European Union in Luxembourg (CJEU). The use of detention is embodied in the ECHR 
and the case law of the European Court of Human Rights in Strasbourg (ECtHR) and 
recently in the case law of the CJEU.

1.3.1  Fundamental Rights Protection in the EU68

A good insight into the protection of fundamental rights in the EU can be provided 
through a brief summary of the developments in this regard.

The EU was originally created as an international organization with an economic scope of 
action to create a “good functioning of the internal market”.69 In the absence of a treaty 
basis, there were no explicit rules concerning the respect for fundamental rights in the EU 
legal order. The fundamental rights of individuals were protected by the 1950 ECHR. The 
member states were parties to the ECHR. Individuals had the possibility to seek protection 

67 See definition of detention in Art. 2h of Directive 2013/33/EU (Reception Conditions Directive).
68 This section on the fundamental rights protection in the EU is an edited version of the chapter 

A. Pahladsingh and R. Grimbergen, ‘Introduction to the Charter of Fundamental Rights of the European 
Union: From Inception, to the 10th Anniversary’, in: The Charter and the Court of Justice of the European 
Union, Notable cases from 2016-2018, Tilburg: Wolf Legal Publishers (2019), pp. 1-19.

69 See also the Art. 2 of the Treaty establishing the European Coal and Steel Community, Paris and Art. 2 of 
the Treaty of Rome 15  March  1957 establishing the European Economic Community. These are the 
predecessors of the EU. See more M.M. Julicher et al., ‘Protection of the EU Charter for Private Legal 
Entities and Public Authorities? The Personal Scope of Fundamental Rights within Europe Compared’, 
URL, 2019/1.
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at the ECtHR against fundamental rights violations against public authorities. Partly 
under pressure from (constitutional courts of) some member states, the CJEU came to the 
conclusion that fundamental rights are an integral part of the general principles of EU law. 
When offering fundamental rights protection,70 the CJEU sought inspiration from the 
‘common constitutional traditions’71 of the member states and ‘international human rights 
treaties’,72 such as the ECHR.73 This case law of the CJEU was subsequently codified in the 
Maastricht Treaty of 1992. It stipulated that the Union’s fundamental rights must be 
respected “as guaranteed by the ECHR and as they derive from the common constitutional 
traditions of the Member States ensue, as general principles of Community law”.74 On that 
basis, the CJEU developed an extensive case law regarding the fundamental rights 
protection of individuals.75 With the expansion of EU competences to policies having a 
direct impact on fundamental rights – such as Justice and Home Affairs (JHA), which 
then developed into an Area of Freedom, Security and Justice (AFSJ) – the Treaties were 
changed in order to protect the fundamental rights in the EU. In 1997, the Treaty of 
Amsterdam affirmed the ‘principles’ of “liberty, democracy, respect of human rights and 
fundamental freedoms” on which the EU is founded.76

1.3.2  Charter of Fundamental Rights of the European Union

In June 1999, under German presidency convening in Cologne, the European Council 
decided that the time was ripe to codify fundamental rights protection in the EU. This was 
considered as a departure from the initial raison d’être of European integration, namely 
economic cooperation. This incorporation of fundamental rights in EU law ushered in a 
new era for the EU. On the other hand, fundamental rights were, prior to this codification, 
already part of EU law. In 2000, at the Nice European Council, the Charter was proclaimed 
by the presidents of the European Parliament, the Commission and the Council, as 
guidelines in the area of human rights protection.77 The EU Charter 2000 was a political

70 CJEU 12 November 1969, in Case C-29/69, Stauder, ECLI:EU:C:1969:57.
71 CJEU 17 December 1970, in Case, C-11/70, Internationale Handelsgesellschaft, ECLI:EU:C:1970:114.
72 CJEU 14 May 1974, in Case C-4/73, Nold, ECLI:EU:C:1974:51.
73 CJEU 28 October 1975, in Case C-36/75, Rutili, ECLI:EU:C:1975:137.
74 Currently under the Treaty of Lisbon: Art. 6 (3) TEU.
75 T. Tridimas, The General Principles of EU Law, Oxford: Oxford University Press (2006), pp.  298-369; 

X. Groussot, General Principles of Community Law, Groningen: Europa Law Publishing (2006).
76 Treaty of Amsterdam amending the Treaty on European Union, the Treaties establishing the European 

Communities and certain related acts, OJ C 340, 10 November 1997, pp. 1-144.
77 Charter of Fundamental Rights of the European Union [2000] OJ C 364/01.
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document without any legally binding effect.78 During the Intergovernmental Conference 
2003-2004, the Charter was prepared to have legally binding effect. The Charter 2000 was 
destined to become part of the European Constitutional Treaty, but this never materialized, 
as referenda in the Netherlands and France rejected the adoption of the European 
Constitution. At the Intergovernmental Conference of June 2007, the European Council 
decided that the Charter would retain its independent status. The Lisbon Treaty was 
concluded on 13 December 2007 and granted the Charter the status of primary law, thus 
with binding effect. One day before the conclusion of the Lisbon Treaty, the amended 
Charter was solemnly proclaimed at the European Parliament in Strasbourg.79 The 
amendments expanded the scope of the seventh Title of the Charter,80 and the Explanations 
to the Charter were changed.81 When the Lisbon Treaty entered into force on 
1 December 2019, the Charter came into effect. Ever since 1 December 2009, Article 6(1) 
of the TEU stipulates:

“The Union recognises the rights, freedoms and principles set out in the 
Charter of Fundamental Rights of the European Union of 7 December 2000, as 
adapted at Strasbourg, on 12 December 2007, which shall have the same legal 
value as the Treaties.”82

With effect from 1 December 2009, the Charter fulfils three objectives. First, the Charter, 
like the general principles of EU Law, is of interpretative value. Secondly, the Charter is 
directly applicable and can be invoked before courts. Finally, the Charter could play a vital 
role in the acknowledgment or indeed contribute to the discovery of new principles in EU 
law.83

The EU Charter is a modern act of 50 fundamental rights and principles. The additional 
four Articles of the Charter concern the interpretation and application of these 50 
substantive provisions. The Charter consists of seven chapters: Dignity (5 articles), 
Freedoms (14 articles), Equality (7 articles), Solidarity (12 articles), Citizens’ rights (8 
articles), Justice (4 articles) and General provisions (4 articles).

78 CJEU 27  June  2006, in Case C-540/03 European Parliament v. Council, EU:C:2006:429, p.  38; CJEU 
3 May 2007, Case C-303/05, Advocaten van de Wereld, EU:C:2007:261, p. 46; CJEU 14 February 2008, Case 
C-450/06, Varec SA, EU:C:2018:91, p. 48.

79 Charter of Fundamental Rights of the European Union [2007] OJ C 303/01.
80 The Charter is divided into titles instead of chapters.
81 Explanations relating to the Charter of Fundamental Rights [2007] OJ C 303/02.
82 Preamble EU Charter 2007.
83 K. Lenearts, ‘Exploring the Limits of the EU Charter of Fundamental Rights’, European Constitutional Law 

Review, volume 8, no 3, (2012), pp. 375-403, p. 375 et seq., at p. 376.



15

1   Introduction

1.3.3  Sources of Fundamental Rights Protection in the EU

The two main sources of fundamental rights protection in EU law are the following: 
i) the (unwritten) general principles of law; and
ii) the Charter of fundamental rights.

Both the general principles and the Charter provisions constitute EU primary law, and 
they overlap. The CJEU clarified that both are only applicable “within the scope of EU law” 
and thus have the same field of application.84 The general principles referred to in 
Article 6(3) TEU play an autonomous role as regards the protection of fundamental rights 
not granted by the EU Charter. An example is Article  41 of the Charter (good 
administration). The CJEU clarified in the judgment Cicala that “the wording of Article 41 
of the Charter is addressed not at the Member States but solely at the institutions, bodies, 
offices and agencies of the European Union”.85 Consequently, an applicant cannot derive a 
right from Article 41 of the Charter in a national procedure such as a right to be heard in 
all proceedings.86 The CJEU made it clear in the judgment Mukarubega that “such a right 
is however inherent to the rights of the defense, which is a general principle of EU law”.87 
The consequence is that general principles of EU law are applicable in the national 
procedure before the national court.88

1.3.4  Sources of Primary Union Law

As for the sources of primary Union law,89 of specific relevance is Title V of the TFEU 
(Area of freedom, security and justice), in particular, provisions 67 and 79 (2) TFEU.

1.3.5  Relevant EU Charter Provisions

The following provisions of the EU Charter of Fundamental Rights90 are taken into 
account:

84 See, for example CJEU 9 March 2017, in Case C-406/15, Milkova, EU:C:2017:198, pp. 50 and 54.
85 CJEU 21 December 2011, in Case C-482/10, Cicala, EU:C:2011:868, p. 28.
86 CJEU 5  November  2014, in Case C-166/13, Mukarubega, EU:C:2014:2336, p.  45: “Article  41(2) of the 

Charter provides that the right to good administration includes, inter alia, the right of every person to be 
heard before any individual measure which would affect him adversely is taken.”

87 Case C-166/13, Mukarubega, p. 45.
88 Ibid., pp. 46-47.
89 Treaty on European Union, OJ C 326, 26 December 2012, pp. 13-390; Treaty on the Functioning of the 

European Union OJ C 326, 26 December 2012, pp. 47-390; EU Charter Pb EU 14 December 2007, C 303/01.
90 Pb EU 14 December 2007, C 303/01. In 2010: Pb EU 30 March 2010, C 83/02. In 2012: OJ C 326, pp. 391-

407. More about the EU Charter see S. Peers, T. Hervey, J. Kenner, and A. Ward, The EU Charter of 
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– Article 1 EU Charter (human dignity)
– Article 4 EU Charter (prohibition of Inhuman Treatment)
– Article 6 EU Charter (right to Freedom)
– Article 7 EU Charter (right to private, family and family life)
– Article 18 EU Charter (right to asylum)
– Article 19 EU Charter (prohibition of collective expulsion)
– Article 20/21 EU Charter (non-discrimination)
– Article 24 EU Charter (rights of the child)
– Article 41 EU Charter (right to good governance)
– Article 47 EU Charter (right to effective provision of justice)
– Article 51 EU Charter (scope)
– Article 52 EU Charter (scope and interpretation of Guaranteed Rights and 

Principles)
– Article 53 EU Charter (protection level)
  

1.3.6  Relevant General Principles of EU Law

The following general principles of law of the Union91 are important:
 – Principle of proportionality (Art. 5 paragraph 4 TEU)
 – Principle of loyal cooperation (Art. 4 paragraph 3 TEU)
 – Principle of legitimate expectations92

 – Principle of defence93

 – Non-discrimination principle (Art. 10 TFEU and Art. 21 EU Charter)
 – Principle of effectiveness94

 – Principle of legal certainty95

 – Principle of legality96

 – Principle of effective judicial protection97

Fundamental Rights, A Commentary, second edition, Oxford: Hart/Beck (2021).
91 See more: T. Tridimas (2006), pp. 298-369; X. Groussot (2006).
92 CJEU 28 April 1998, Case C-120/86, Mulder v. Minister van Landbouw en Visserij, ECLI:EU:C:1988:213.
93 CJEU 12 February 1992, Joined Cases C-48/90 and C-66/90, Netherlands and PTT Nederland v. Commission, 

ECLI:EU:C:1992:63; CJEU 18 December 2008, Case C-349/07, Sopropé, ECLI:EU:C:2008:746.
94 CJEU 16 December 1976, Case 33/76, Rewe, ECLI:EU:C:1976:188, p. 5; CJEU 14 December 1995, Case 

C-312/93, Peterbroeck, ECLI:EU:C:1995:437, p. 12.
95 CJEU15 February 1996, Case C-63/93, Duff and Others, ECLI:EU:C:1996:51.
96 Case C-303/05, Advocaten voor de Wereld, ECLI:EU:C:2007:261, p. 50.
97 CJEU 15 May 1986, Case C-222/84, Johnston, EU:C:1986:166.
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1.3.7  Relevant Secondary EU Law

The following sources of secondary Union law are significant: 
 – Return Directive (2008/115/EC)
 – Reception Conditions Directive (2013/33/EU98)
 – Procedures Directive for asylum (2013/32/EU99)
 – Dublin regulation: in particular, the custody of asylum seekers in respect of Dublin 

transfers (604/2013/EU100)

1.3.8  Relevant ECHR Provisions

The following provisions of the ECHR101 form the framework:

– Article 3 ECHR (prohibition of inhuman treatment)
– Article 5 ECHR (right to freedom)
– Article 6 ECHR (fair trial)
– Article 8 ECHR (right to private, family and family life)
– Article 13 ECHR (effective remedy)
– Article 14 ECHR (non-discrimination)
– Article 2 Fourth Protocol ECHR (freedom of movement)
  

1.3.9  Instruments Return Directive

Regarding the first instrument (the return decision) from the Return Directive, there is no 
case law from the ECtHR. This is not surprising, as it is an instrument specific for the 
Return Directive.

Regarding the second instrument (the entry ban), there is very limited case law of the 
ECtHR. This is also a new instrument for some member states. There are two Norwegian 

98 Directive 2013/33/EU of the European Parliament and of the Council of 26  June  2013 laying down 
standards for the reception of applicants for international protection (recast), OJ L 180, 29  June  2013, 
pp. 96-116.

99 Directive 2013/32/EU of the European Parliament and of the Council of 26  June  2013 on common 
procedures for granting and withdrawing international protection, OJ L 180, 29 June 2013, pp. 60-95.

100 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing 
the criteria and mechanisms for determining the Member State responsible for examining an application 
for international protection lodged in one of the Member States by a third-country national or a stateless 
person, OJ L 180, 29 June 2013, pp. 31-59.

101 www.echr.coe.int/Documents/Convention_ENG.pdf. More about the ECHR see W. Schabas, The European 
Convention on Human Rights: A Commentary, Oxford: Oxford University Press (2015).



18

Crimmigration and the Return Directive

cases for the ECtHR in relation to the entry ban (Norway already had this instrument 
before the Return Directive came into force) in which the assessment of fundamental 
rights has led to a different outcome.102

The third instrument of detention is contained in the Return Directive with the 
jurisprudence of the CJEU. On this instrument significant case law of the ECtHR is 
available in relation to, in particular, Article 5 ECHR.

Finally, I will use the EU Return Handbook from the European Commission, which 
contains further references to international human rights law relevant for migrants.103 This 
European Commission recommendation, which is addressed to all the member states that 
are bound by the Return Directive, essentially deals with the correct implementation of 
“common standards and procedures in Member States for returning illegal migrants”.104 
This soft law instrument is based on secondary EU legislation regulating this issue 
(essentially the Return Directive) and related CJEU case law. The Return Handbook seeks 
to ensure an effective and an uniform application of the Return Directive across the EU.

1.4  Research Question

The academic significance of this study is to systematically assess whether EU instruments 
meet the return policy’s objectives and whether, if this is not the case, adaptation in the 
light of primary EU law and the ECHR is required. Although crimmigration is not a legal 
concept as such, but a phenomenon (see Section 1.2), it does involve law. In this study only 
the legal concept of crimmigration law is researched and analysed (see Chapter 2). The 
endeavour is to carry out a legal study that examines both the application and the 
enforcement of EU law on illegally staying third country nationals. Thus, the thesis focuses 
on the application by member states of secondary EU law (the Return Directive) and how 
such application must be reviewed in the light of CJEU and ECtHR case law. This study 
concerns the application of the rules of the Return Directive by the member state and the 
enforcement of the three coercive instruments of the Return Directive. The thesis also 
examines the judicial enforcement of secondary EU law and how such enforcement must 
be appreciated in the light of other sources of law (ECHR and international law). The 
phenomenon of crimmigration affects the enforcement of the instruments in the Return 
Directive. This development raises legal questions regarding the protection of fundamental 

102 ECtHR 28 June 2011, Nunez v. Norway, Appl. no. 55597/09; ECtHR 14 February 2012, Antwi and others v. 
Norway, Appl. no. 26940/10.

103 EC Return Handbook (2017).
104 Ibid.
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rights, the legitimacy of criminal sanctions and the legal position of the migrant. There is 
an increasing use of criminal sanctions in the area of migration law in relation to the 
Return Directive. What requirements must be met by the member states in relation to the 
enforcement of the measures in the Return Directive.

This study will result in an analysis of EU return law in the light of crimmigration law. The 
research outcomes aim to benefit the primary actors involved with the Return Directive: 
the judiciary (CJEU, ECtHR and national courts), the Union legislature, the national 
legislatures and national authorities, advocacy, NGOs and the migrant. The research 
results are discussed from three perspectives: the protection of fundamental rights of the 
migrant, the legitimate use of criminal sanctions and the legal position of the migrant. In 
this study different recommendations will be made to all the different actors involved in 
the area of the return of illegal migrants.

The following two principal research questions are posed:

Which legal requirements and restrictions apply to the enforcement of the EU 
return provisions by the member states according to EU law that specifically 
regards the phenomenon of crimmigration?

Is that body of law – i.e. the aforementioned requirements, restrictions and 
provisions, which are part of crimmigration law – in conformity with primary 
European Union Law as well as with the European Convention on Human 
Rights?

The research questions comprise two aspects. The first question concerns the descriptive 
aspect, namely, which requirement and restrictions apply to the enforcement of the return 
rules? The second question concerns the evaluative aspect, namely, how should the 
enforcement rules be assessed in light of fundamental rights and (higher) EU law? 
Enforcement rules may conflict with fundamental rights and EU law. However, the latter 
is not often the case.

1.5  Methodology of the Dissertation

Descriptive research is needed to explore the legal requirements regarding the enforcement 
of EU return rules in the application of criminal and semi-criminal rules. There have been 
many references from the national court to the CJEU regarding the interpretation of 
provisions of the Return Directive. The provisions of the Return Directive give discretion 



20

Crimmigration and the Return Directive

to the member states (open standards). This raises legal questions regarding the 
interpretation of the Return Directive and leads to a lack of clarity and legal uncertainty 
for the migrant. These legal lacunas in the Return Directive jeopardize the objective of the 
Return Directive, which is the return of the migrant. Furthermore, questions arise when 
the member states apply the provisions of the Return Directive in relation to the 
fundamental rights protection of the migrant. The Return Directive gives the member 
states space to enforce effective and proportionate sanctions. The use of criminal sanctions 
for violations of measures from the Return Directive is another bottleneck in practice. The 
Return Directive does not regulate the use of criminal sanctions for breach of measures of 
the Return Directive. Member states have the sovereignty to use criminal sanctions, 
although the case law of the CJEU has limited this space. The current Return Directive 
does not lead to the realization of the main aim of the Directive as the return rate of illegal 
migrants remains low. This suggests the urgency of changing the current Return Directive 
and having a new set of legal rules that will help to realize the objective of the Return 
Directive.

The research question is assessed on the basis of a systematic and coherent analysis of the 
relevant legal sources. In this respect, three sources should be distinguished: EU legislation, 
case law of the highest European courts (CJEU and ECtHR) and the literature. Relevant to 
the first source in this study is the description, analysis, problematization, conceptualization 
and assessment of the EU legislation on the return of illegal third country nationals 
(primary and secondary EU law). The legal sources regarding the EU legislation (primary 
and secondary) are the legislative history of the Return Directive, the current text of the 
Return Directive, and the proposal for the Recast of the Return Directive in combination 
with the use of soft law such as handbooks and action plans.105

Of particular relevance to the second source in this method is the description, analysis, 
problematization, conceptualization and assessment of the case law of the highest 
European courts. The CJEU and ECtHR have shaped the return and crimmigration rules 
in Europe. The case law of both European courts are binding rules for the member states 
regarding the return of illegally staying third country nationals.106

105 As main source, the following site is used: https://eur-lex.europa.eu/EN/legal-content/summary/sources-
of-european-union-law.html#:~:text=There%20are%20three%20sources%20of,in%20the%20
hierarchy%20of%20norms). For the legislative history the following sites are used: Prelex and OEIL 
European Parliament/Legislative Observatory.

106 For the case law of the CJEU, the main source is https://curia.europa.eu/. For the case law of the ECtHR, the 
main source is the HUDOC case law search: www.echr.coe.int/Pages/home.aspx?p=home.
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The third source in this method concerns the literature review, which has two parts. In the 
first part there is a theoretical analysis of the doctrine regarding the phenomenon of 
crimmigration, crimmigration law and the framework of crimmigration in this study 
(Chapter  2). The theoretical framework will be worked out further in Section  2.4 of 
Chapter  2. The second part of the literature review is the description, analysis, 
problematization, conceptualization and assessment of the EU legislation and case law of 
both European courts on the return of illegal third country nationals (Chapters 3, 4, 5, 6). 
This method is of importance as the legal doctrine discusses and analyses the relevant 
rules and case law on the return of illegal third country nationals in Europe.

This research entails a legal study. The relevant legislation, case law and doctrine are 
investigated on the basis of a desk research. Therefore, the criminological and sociological 
aspects of crimmigration have not been investigated in this study. For the same reason, the 
empirical broad definition of crimmigration is not a part of this study.

The investigation of the study ended on 15 September 2022.

1.6  Outline

To answer the research question posed earlier, Chapter  2 first outlines the conceptual 
framework in the development of crimmigration law. Chapter 3 provides an overview of 
the Return Directive (negotiations, current Return Directive and proposal for the Recast 
Return Directive). Chapter 4 focuses on the first instrument of the Return Directive, the 
return decision. Chapter 5 focuses on the second instrument of the Return Directive, the 
entry ban. Chapter 6 focuses on the third instrument of the Return Directive, the detention 
measure. Chapter 7 concludes the study.
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2  The Concept of Crimmigration Law

2.1  Introduction

The purpose of this chapter is to outline the theoretical framework for my research on the 
EU Return Directive with respect to the crimmigration phenomenon. As the concept of 
crimmigration has its origin in the USA, it is useful to explore the developments of 
crimmigration there in order to understand this concept and to use it in relation to the EU 
Return Directive. There are four significant differences between how migration is regulated 
in the USA and the European Union (EU).

The first difference is the constitutional plenary power doctrine in the USA.107 The plenary 
power doctrine

“means full or complete, and the doctrine as applied means that U.S. courts, 
rather than assessing governmental actions under the usual constitutional 
standards, defer to the political branches of government”.108

The US Supreme Court ruled that immigration109 and deportation110 is an exclusively 
federal power that is exercised by the Congress. It is the Congress that has the primary 
responsibility for regulating immigration and deportation law and policy. The US national 
courts have limited judicial review regarding immigration and deportation laws that have 
passed the Congress. The plenary power is subject to constitutional limits that can be 
reviewed by courts.111 The EU member states are not familiar with a plenary power 
doctrine as that applied in the USA.

107 For more about the plenary power doctrine, see G.J. Chin, ‘Is There a Plenary Power Doctrine? A Tentative 
Apology and Prediction for Our Strange but Unexceptional Constitutional Immigration Law’, Georgetown 
Immigration Law Review, volume 14, no. 2, (2000), p. 257; D.A. Martin, ‘Why Immigration’s Plenary Power 
Doctrine Endures’, Oklahoma Law Review, volume 68, no. 1, (2015), pp. 29-56.

108 N.T. Saito, ‘The Plenary Power Doctrine: Subverting Human Rights in the Name of Sovereignty’, Catholic 
University Law Review, volume 51, no. 4, (2002), pp. 1115-1176.

109 Chae Chan Ping v. United States, 130 U.S. 581 (1889).
110 Fong Yue Ting v. United States, 149 U.S. 698 (1893).
111 An example is the U.S. Supreme Court judgment in the case Zadvydas v. Davis, 533 U.S. 678 (2001), in 

which it ruled regarding to the indefinite detention of immigrants under orders of deportation which is not 
permissible.The Supreme Court clarified that detention of migrants for longer than six months is only 
permitted if the State can demonstrate that special circumstances exist or that the removal of the migrant is 
possible within a foreseeable period.
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The second difference lies in the intersecting legal orders of the EU. In the EU the 
regulatory powers over immigration are shared between the member states and the EU. In 
the USA these powers lie at the federal level.

The third difference is that the US and European contexts are distinct from each other on 
account of the applicability of the fundamental rights. The EU member states apply the 
fundamental rights derived from the ECHR and the case law of the ECtHR and the 
development of the case law on fundamental rights in EU law of the CJEU. The fundamental 
rights protection in the USA is not identical in material and procedural terms to that of 
the EU, and hence what is permissible in the USA is not automatically accepted in the EU 
and vice versa.

The fourth difference between the USA and the EU is the reason behind “the merger 
between crime control and immigration control”.112 As Stumpf has analysed in the USA, 
this merger between “criminal law and immigration law” is being assessed through the 
crimmigration phenomenon.113 However, in the EU the links between crime and 
immigration are assessed through securitization.114 In the EU, migration is treated “as a 
security threat for the State” that is coming from outsiders such as migrants, and therefore 
security measures are introduced in migration policy.115 The migrant therefore poses a 
threat to the state, and the national security of the state must be protected. In the process 
securitization is a relevant factor. The migrant who is different to the national identity and 
culture of the state potentially poses a threat to the national security of the state in which 
racism is an important factor.t.116 It is the supremacy of the national identity of the state 
against the outsider with a different culture or religion that poses a threat to the state. 
Securitization measures in the USA were developed after the 9/11 attacks (see Section 2.8).

In the 1980s and 1990 in the USA “the merger of criminal law and immigration law has 
taken place”.117 According to Stumpf, this merger has come to be known as “crimmigration 

112 J.P. Stumpf (2006), p. 394.
113 Ibid., pp. 367-419.
114 J. Huysmans, ‘The European Union and the Securitization of Migration’, Journal of Common Market Studies, 

volume 38, no. 5, (2000), pp. 751-777; A. Ceyhan and A. Tsoukala, ‘The Securitization of Migration in 
Western Societies: Ambivalent Discourses and Policies’, Alternatives, volume 27, no. 1, (2002), pp. 21-39; 
G. Karyotis, ‘European Migration Policy in the Aftermath of September 11: The Security-Migration Nexus’, 
Innovation: The European Journal of Social Science Research, volume 1, no. 20, (2007), pp. 1-17.

115 Ibid.
116 J. Huysmans (2000); M. Ibrahim, ‘The Securitization of Migration: A Racial Discourse’, International 

Migration, volume 43, no. 5, (2005), pp. 163-187; B. Togral, ‘Convergence of Securitization of Migration 
and “New Racism” in Europe: Rise of Culturalism and Disappearance of Politics’, in: G. Lazaridis (Ed.), 
Security, Insecurity and Migration in Europe, Surrey: Ashgate (2011), pp. 219-237.

117 J.P. Stumpf (2006), pp. 382-383.
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law”.118 Crimmigration as a phenomenon has provided for a common reference point. This 
has created a concept for legal, interdisciplinary and transnational science. Pickering & 
Ham have shown that crimmigration is about how governments and other authorities in 
a state approach migration in which criminal law and measures play an important role 
and is bound with issues such as ethnicity and racism.119

Stumpf explains that “crimmigration control impacts perceptions of non-citizens and 
approaches to migration through the membership theory”.120 She points out that both 
systems of immigration law and criminal law “act as gatekeepers of membership in society, 
determining whether an individual should be included in or excluded from society”.121 
However, Stumpf clarifies that “the outcomes in immigration law and criminal law 
differ”.122 With regard to this she points out that

“in criminal law a decision to exclude a person results in segregation within 
society through incarceration. In immigration law exclusion of the migrant 
results in separation from society through expulsion from the national 
territory”.123

Common to both systems is the determination of who should be members of society. 
Bosworth and Guild have described the categorization of those who arrive without 
documentation as follows: “Those who fail to follow the rules – such as arriving without 
documentation or working without a visa – are dangerous, undeserving and criminal.”124 
In criminal law, the threat remains great enough to create an ever-present threat for non-
citizens, an ever-present threat of fines, physical confinement, sanctions, social exclusion 
and expulsion. This exclusion for non-citizens makes it difficult to have full membership 
in the society of a state.

118 C. Cuauhtémoc García Hernández, ‘Creating Crimmigration’, Brigham Young University Law Review, 
volume 2013, no. 6, (2013), p. 1485. See also J.P. Stumpf, ‘Crimmigration: Encountering the Leviathan’, in: 
S. Pickering and J. Ham (Eds.), The Routledge Handbook on Crime and International Migration, New York: 
Routledge (2015), p. 246.

119 S. Pickering and J. Ham (eds.), The Routledge Handbook on Crime and International Migration, London and 
New York: Taylor & Francis Group (2015).

120 J.P. Stumpf (2006), pp. 396-402.
121 N.V. Demleitner, ‘Preventing Internal Exile: The Need for Restrictions on Collateral Sentencing 

Consequences’, Stanford Law and Policy Review, volume 11, no. 1, (1999), pp. 153-158.
122 J.P. Stumpf (2006), pp. 396-397.
123 Ibid.
124 M. Bosworth and M. Guild, ‘Governing Through Migration Control’, British Journal of Criminology, volume 

48, no. 6, (2008), pp. 703-719.
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In this chapter, the key elements of the concept of crimmigration, crimmigration law and 
the theoretical framework are analysed.125 In Section 2.2 the crimmigration concept and 
the crimmigration framework are described. In Section  2.3 the membership theory is 
explained, followed in Section  2.4 by the theoretical framework that is derived from 
crimmigration law and that will be used in this study. In Section 2.5 the broad concept of 
crimmigration is discussed. In Section 2.6, crimmigration and ad hoc instrumentalism are 
analysed, followed by Section  2.7, in which crimmigration and fear are discussed. The 
development of crimmigration law is described in relation to the USA in Section 2.8 and 
in relation to Europe in Section  2.9. The post-expulsion risks and the phenomenon of 
double crimmigration are discussed in Section 2.10. Section 2.11 presents conclusions.

2.2  Crimmigration Concept

Stumpf has observed that the crimmigration concept has attracted immigration and 
criminal law scholars.126 They have been documenting, researching and analysing this 
merger first in the USA and later in Europe, Canada and Australia.127 It should be noted 
that caution should be employed in applying the same conceptual framework to different 
national sociopolitical contexts and different legal systems. But these studies have 
evidenced that the trend of crimmigration can also be observed outside the USA.

Stumpf showed that immigration law “has evolved from a primarily administrative civil 
process to the current system that is intertwined with criminal law”.128 In this regard 
Stumpf has shown that mandatory deportation follows in more situations after offences 
committed by the migrant.129 Stumpf observed that scholars have qualified this as “the 
criminalization of immigration law”.130 Traditionally, immigration law and criminal law 
are two clearly distinct legal domains, each with its own aims, principles and protections, 

125 See for a more comprehensive yet accessible approach: C. Cuauhtémoc García Hernández, Crimmigration 
Law, Chicago: ABA Book Publishing (2014).

126 See J.P. Stumpf (2006), pp. 376 and 378.
127 V. Mitsilegas, J. Monar, and W. Rees, ‘The Securitisation of Organised Crime and Illegal Immigration’, in: 

The European Union and Internal Security: Guardian of the People, New York: Palgrave Macmillan (2003), 
pp. 42-61; K.F. Aas, ‘Crimmigrant Bodies and Bona Fide Travelers: Surveillance, Citizenship and Global 
Governance’, Theoretical Criminology, volume 15, no. 3, (2011); M. Welch, ‘The Sonics of Crimmigration in 
Australia: Wall of Noise and Quiet Manoeuvring’, British Journal of Criminology, volume 52, no. 2, (2012). 
Specifically for the Netherlands M.A.H. van der Woude, J.P. van der Leun, and J.A. Nijland, ‘Crimmigration 
in the Netherlands’, Law & Social Inquiry, volume 39, no. 3, (2014).

128 See J.P. Stumpf (2006), p. 381.
129 Ibid., p. 378.
130 Ibid., pp. 376 and 378.
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but these areas of law do have an impact on each other.131 Therefore, research is needed. 
This observation of the merger of immigration law with criminal law itself was not entirely 
novel, as various American scholars had already observed and described at least parts of 
this trend.132 By coining the term crimmigration for this process, Stumpf managed to draw 
significant academic attention to this phenomenon.

In Stumpf ’s opinion, the “merger between immigration law and criminal law” is odd, and 
she gives two reasons for it. First, she points out that “criminal law seeks to prevent and 
address harm to individuals and society from violence, fraud or evil motive”.133 On the 
other hand, “immigration law determines who may enter the border of a State and reside 
in a State, and who must leave the territory of the State”.134 Second, Stumpf explains that 
criminal law deals with internal security of the state and the moral borders of society in a 
state.135 However, immigration law is more focused on external security of the state and 
the protection of the territorial borders,136 and, therefore, both legal domains have 
fundamentally different outcomes. Criminal enforcement results, in the most extreme 
case, in exclusion by means of imprisonment, usually aimed at an eventual return into 
society. Immigration enforcement results in denying entry to or removing an individual 
from the state’s territory. In this way the exclusion in immigration law from society will 
have a much more permanent character, especially when the migrant is expelled from the 
territory of the state.137

Furthermore, Stumpf points out that both legal areas are similar and different from other 
legal areas.138 She clarifies this point as both legal areas are “systems of inclusion and 
exclusion”.139 Common to both systems is the determination of which individuals are 
included or excluded from society.

131 J. Brouwer, ‘Detection, Detention, Deportation: Criminal Justice and Migration Control Through the Lens 
of Crimmigration’, Leiden, Meijers-reeks (2020c), p. 6.

132 D. Kanstroom, ‘Deportation and Justice: A Constitutional Dialogue’, Boston College Law Review, volume 41, 
(2000a). https://lawdigitalcommons.bc.edu/bclr/vol41/iss4; D. Legomsky, Immigration and Refugee Law 
and Policy, 4th (University Casebook Series), New York: Foundation Press (2005).

133 J.P. Stumpf (2006), p. 379.
134 Ibid.
135 J.P. Stumpf (2006).
136 K. Aas and M. Bosworth, The Borders of Punishment: Migration, Citizenship, and Social Exclusion, Oxford: 

Oxford University Press (2013).
137 J.P. Stumpf (2006), pp. 376 and 378.
138 Ibid., p. 380.
139 Ibid.
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In criminal law the following categories of people can be distinguished “as they are labelled 
as ‘innocent versus guilty’ or “by ‘admitted versus excluded’”.140 In immigration law the 
distinction is ‘legal’ versus ‘illegal’.141 Stumpf, furthermore, notes that “class and race are 
often important factors defining who falls within the scope of both immigration and 
criminal law”.142

According to Stumpf, “the merger of criminal law and immigration law” has taken place 
on three fronts.143 The first front is that the content of both legal areas increasingly 
overlaps.144 The second front is the similarities in enforcement between both legal areas.145 
The third front is the procedural parallels between both legal areas.146

As regards the first front, Stumpf provides three reasons why the content of both criminal 
law and immigration law increasingly overlaps. First, there is an increase in the scope of 
criminal grounds for exclusion and expulsion of migrants.147 Second, violations of 
immigration law were previously civil but are now criminal.148 Third, changes can be 
observed that are aimed at protecting the national security of the state, such as immigration 
legislation on ‘detention grounds’ and ‘expulsion grounds’.149

According to Stumpf, “the intersection of crime and immigration has acquired a label: 
crimmigration”.150 She further explains that “the merger of criminal law and immigration 
law” has become to be known as “crimmigration law”.151 Stumpf defines crimmigration 
law as “the letter and practice of laws and politics at the intersection of criminal law and 
immigration law”.152 Stumpf analysed that “crimmigration law” has two aspects. The first 
aspect is “the expansion of criminal law and criminal procedural tools as a way to regulate 
migration”.153 This concerns the application of criminal proceedings to immigration-
related violations. Examples include unauthorized migration, criminal prosecution for 

140 Ibid.
141 Ibid.
142 Ibid.
143 Ibid.
144 J.P. Stumpf (2006), pp. 381-386.
145 Ibid., pp. 381, 386-390.
146 Ibid., pp. 381, 391-392.
147 Ibid., p. 382.
148 Ibid.
149 J.P. Stumpf (2006), p. 381.
150 J.P. Stumpf, ‘Social Control and Justice’, in: M. Joao Guia, M.A.W. van der Woude, and J. van der Leun 

(Eds.), Crimmigration in the Age of Fear, The Hague: Eleven International Publishing (2013a), p. 1.
151 Ibid.
152 Ibid, p. 1.
153 Ibid.
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illegal entry and illegal re-entry, unlawful presence or unlawful border crossing.154 The 
second aspect is “the expansion of immigration consequences which are based on criminal 
convictions of the migrant”.155 Examples of the second aspect are detention and expulsion 
of the migrant.

Stumpf has argued that “the structure of crimmigration fosters the expansion of power”.156 
She points out that there are different actors involved in the structure of crimmigration. 
This concerns both government actors and private entities.157 The government actors 
include national and supranational immigration enforcement but also local immigration 
enforcement such as the local police officers who want to regulate the local population.

Most attention has generally been paid to the first development captured within 
crimmigration, the criminalization of migration.158 The criminalization trend has become 
well established in a range of different academic disciplines, with many scholars 
highlighting how the language and practices of criminal enforcement are increasingly 
employed to address migration. Key examples are “the criminalization of various migration 
law violations, the use of immigration detention for unauthorised migrants, and the 
involvement of policing and even military actors in controlling migration”.159 The other 
crimmigration development, which has generally attracted less attention, is the increase in 
migration control-related consequences for individuals in the criminal justice system.160 
This is what Miller refers to as “the immigrationisation of criminal law”.161 The most 
important example is the adoption of migration law measures, such as deportation, in 
response to crimes committed by migrants.

The question arises whether the use of crimmigration law is problematic. Stumpf points 
out that “the use of exclusion measures in crimmigration law such as deportation to 
punish criminal offenses may be efficient”.162 However, she adds that there are obstacles 
regarding the constitutional protections for criminal migrants.163 Furthermore, she points 

154 Ibid.
155 Ibid.
156 J.P. Stumpf (2015), p. 244.
157 Ibid.
158 J.P. Stumpf (2006), p. 378.
159 L. Marin and A. Spena, ‘Introduction: The Criminalization of Migration and European (Dis)Integration’, 

European Journal of Migration and Law, volume 18, no. 2, (2016).
160 J.M. Chacón, ‘Managing Migration Through Crime’, Columbia Law Review Sidebar, volume 109, (2009), 

pp. 135-148.
161 T. Miller, ‘Citizenship & Severity: Recent Immigration Reforms and the New Penology’, Georgetown 

Immigration Law Journal, volume 17, (2003), pp. 611-666.
162 J.P. Stumpf (2006), p. 396.
163 Ibid.
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out that crimmigration fails to account “for serious costs to noncitizens, family members, 
employers, and the community”.164 Stumpf argues that “when noncitizens are classified as 
criminals, the individual’s stake becomes secondary to the perceived need to protect the 
community”.165 Stumpf warned that the crimmigration trend ultimately leads to an “ever 
expanding population of outsiders” who might have (strong) connections to society.166 
Furthermore, she describes that the merger of migration law and criminal procedure leads 
to a more punitive approach towards migrants. In many cases this is not matched by an 
equal transfer of rights such as the constitutional, procedural and human rights protection 
for the migrant.167 Indeed, it has been argued in the literature that human rights often have 
limited legal value in crimmigration settings. Legomsky argued in this regard that 
“immigration law has been absorbing the theories, methods, perceptions, and priorities of 
the criminal enforcement model while rejecting the criminal adjudication model in favour 
of a civil regulatory regime”.168 Bosworth has explained that many scholars have argued 
that the deportation of the migrant following a criminal conviction, which in a legal sense 
is an administrative sanction and not a form of criminal punishment, for persons who are 
subjected to these measures feels like punishment.169 Chacón, on the other hand, highlights 
the reverse process, showing “how more procedural standards of the administrative 
migration law enforcement system find their way into the criminal enforcement system”.170 
Chacón, furthermore, explains that the use of criminal sanctions does not give a solution 
to the central dynamics that drive migration. Often migrants are migrating to another 
state owing to economic reasons. In addition, Chacón notes, criminal law also created “a 
series of undesirable and expensive byproducts” such as racial profiling.171 Criminal law 
sanctions can have an effect on the migration flows, but “it will be at huge cost and could 
likely have been attained through more effective migration policy outside of the criminal 
sphere”.172 Koulish & Van der Woude have pointed out that crimmigration leads to the 
demand for harsher policies in the area of migration policy.173 They have held that 
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crimmigration leads to the exclusion of groups of persons from society, in which migrants 
become the outsiders as they are labelled as criminals.174

The use of crimmigration law (such as the expansion of immigration consequences and/
or of criminal law and criminal procedural tools as a way to regulate migration) is criticized 
in the literature, as mentioned previously. It is important to note that states have been 
using (more) crimmigration law. The use of crimmigration law is enforced by 
administrations in different states and is an international trend. This is especially seen 
when states want to remove migrants who have committed a large number of crimes. It is 
necessary to describe the objectives underlying crimmigration law. Rubins described it as 
“handling aggregates of presumably deviant groups and keeping dangerous behaviour at 
an acceptable level”.175 The crimmigration phenomenon can be qualified as a product to 
“control society”.176 Furthermore, the use of criminal sanctions in migration policy can 
have a (marginal) effect on migration flows, and, as Stumpf argued, “it can be efficient”.177

2.3  Stumpf’s Membership Theory

In this section membership theory, proposed by Stumpf, will be discussed, as it explains 
“why criminal law and immigration law have been merged” and why this “merger is 
problematic”.178 Membership theory is an important element in the concept of 
crimmigration as it clarifies that there are outsiders and insiders in a society. Central to 
membership theory is the idea “that positive rights arise from a social contract between 
the government and the people in a State”.179 Cleveland noted regarding the social contract 
of the members of society that

“only members and beneficiaries of the social contract are able to make claims 
against the government and are entitled to the contract’s protections, and the 
government may act outside of the contract’s constraints against individuals 
who are non-members”.180
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Membership theory works in the same way in immigration and criminal law.181 Stumpf 
explains that “criminal law assumes membership, and places the burden on the government 
to prove that an individual is not worthy of inclusion”.182 Exclusion in criminal law occurs 
through incarceration, which places the person outside society. Immigration law assumes 
non-membership, and, according to Stumpf, it does not place such a strong burden of 
proof on the government to deny inclusion to an individual “while exclusion in 
immigration law results in separation from the society through expulsion from the 
national territory and therefore has a more permanent character”.183 Thus, there are 
differences in the outcome in both legal domains. It is noteworthy that both legal areas 
begin with opposing assumptions about an individual’s membership in society.

But the consequences of exclusion from membership do produce a similar result. The state 
treats the individual as being without rights and privileges of membership in society.184

According to Stumpf,

“the significant overlap between criminal law and immigration law will affect 
the way in which decisionmakers and legislators view the consequences of 
exclusion from members in the society in both legal areas”.185

In the development of crimmigration, criminal sanctions for immigration-related conduct 
continue to expand.186 The term migrant becomes synonymous with the term criminal. In 
this context Stumpf explains that “when non-citizens are classified as criminals, expulsion 
presents itself as the natural solution.”187 The personal position of the migrant in society 
becomes secondary in order to protect society. Stumpf points out that little attention is 
paid to the personal facts of the migrant such as “family ties, employment, contribution to 
the community, and whether the noncitizen has spent a majority of his lifetime in the 
State”.188 As a result, criminal migrants are seen as a threat to the state. Therefore, the 
interests of the state must be checked in order to act against this internal enemy.189
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Stumpf went on to make a remarkable point, noting that “when membership theory is at 
play in legal decision-making, whole categories of constitutional rights depend on the 
decisionmaker’s vision of who belongs to the society”.190 In this respect membership is 
flexible.191 A broad application of membership may lead to the migrant gaining more 
constitutional rights in the state, whereas restrictive membership criteria will restrict the 
rights of the migrant.192

Stumpf explains that in immigration law membership is explicitly defined.193 In 
immigration law, a determination is made on the basis of various criteria in regard to 
whether the migrant satisfies the membership. Different levels of membership can be 
distinguished, the lowest being that which concerns the granting of a right of residence to 
the migrant. The strongest form of membership involves the granting of nationality from 
the state.194 However, if the migrant violates criminal law rules, deportation by the state 
follows, and, consequently, the migrant loses his membership.195 The membership in 
criminal law is defined implicitly. Individuals who commit relatively serious offences will 
lose elements of citizenship through incarceration. The consequences of incarceration are 
that these persons no longer feel connected to society and in some cases will lose political 
and social rights.196

Yet there are differences regarding the acquisition and loss of membership between 
immigration law and criminal law.197 In criminal law it is assumed that the defendant has 
a full membership of society. It is up to the government to prove otherwise. When the 
government exercises its criminal powers, all individuals are protected against exclusion 
from society.198

In immigration law it is assumed that the migrant has non-membership.199 Stumpf explains 
that “citizens have the highest level of constitutional protection”.200 A right of residence for 
an indefinite period is seen as a temporary membership. If the migrant has complied with 
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the criminal law he has the opportunity to become a full member of society by obtaining 
the nationality of the state.201 The relationship between membership theory and the 
concept of citizenship is that the acquisition of citizenship by a migrant in a state is the 
highest form of inclusion in the society of a State. Non-citizens can still be included in the 
society of the state (for example migrants with a residence permit), although the inclusion 
is less strong than for the own citizens as they can face the risk of exclusion in a situation 
where a violation of criminal law occurs. Violation of criminal law can lead to the 
withdrawal of the residence permit and the non-citizen can be deported by the state.

Stumpf then describes how membership brought criminal and immigration law closer 
together.202 She points to two developments. The first is the rapid introduction of criminal 
grounds in immigration law. Subsequently, a shift can be observed in criminal law from 
rehabilitation to harsher punishments.203 The second is that criminal law “began to 
embrace sovereign power as a basis for policymaking, a tool that immigration law has 
relied on since its inception”.204

Garland makes the interesting point that in both legal areas sanctions functioned through 
‘a rehabilitation model’ from the 1950s up to the 1970s.205 In this model every person 
deserves a second chance by re-entering society. Indeterminate sentences could be 
shortened for “good behaviour, alternatives to incarceration, individualized treatment, 
and re-education”.206 Stumpf points out that this model sought “full social citizenship with 
equal rights and equal opportunities”.207 She explains that after the 1970s, ‘the rehabilitation 
model’ had to give way to retaliation and deterrence as motivational ideologies.208 Garland 
showed that

“in the turn from rehabilitation towards retribution, criminal law also turned 
to the state’s power to impose harsh sanctions and express moral condemnation 
as the primary response to criminal behaviour. Such a strategy seems to stem 
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from consistently high crime rates in combination with a gradual disbelief in 
the possibility of rehabilitation”.209

The expressive dimension of punishment in criminal law can also be observed in 
immigration law.210

It can also be observed in immigration law that the same path has been taken to exclusive 
membership.211 In the immigration law that prevailed prior to the 1980s, most crimes by 
migrants who were permanent residents did not result in immigration sanctions,212 except 
the most serious crimes, which resulted in the most far-reaching immigration sanction of 
deportation.213 Criminal conduct was handled through the criminal justice system using 
criminal law, not immigration law.214

The expressive dimension of punishment in criminal law, with its focus on expressing 
society’s moral condemnation, is similar to the state’s expressive role in immigration law.215 
Under this model, Stumpf asserts, “[E]x-offenders and immigrants become the ‘outsiders’ 
from whom citizens need protection”.216 She provides two explanations for this punitive 
turn. The first is that traditional sanctions based on public humiliation in front of the 
community are less effective and thus create a need for harsher punishment based on 
more formal state powers.217 The second is that the high rates of crime and unauthorized 
immigration have created a need for the state to show their citizens that they are capable 
of controlling both crime and migration.218 She points out that sanctions imposed to 
express moral outrage with strong measures such as expulsion are therefore politically 
attractive, regardless of whether they are actually effective or not.219
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2.4  Theoretical Framework

In this book crimmigration will be examined mainly from three somewhat interconnected 
perspectives: the balance between the effective measures and the protection of the 
fundamental rights of the migrant (first perspective), the legitimacy of criminal sanctions 
(second perspective) and the legal position of the migrant (third perspective). Throughout 
the book these brief descriptions will be used as labels in order to briefly indicate which 
perspective is being discussed. These three perspectives constitute the framework through 
which the phenomenon and law of crimmigration will be analysed, problematized and 
valued.

2.4.1  First Perspective: Fundamental Rights Protection of the Migrant

The first perspective is the fundamental rights protection of the migrant when member 
states use measures aimed at realizing the return of the migrant. Member states are allowed 
to use effective measures against the illegal third country national in order to achieve the 
aim of the Return Directive, which is the return of the migrant to a third country. A 
measure is effective if the desired result is achieved. In the context of EU return policy the 
main objective is the return of the illegal third country national.

However, member states are obligated to follow a return procedure that complies with the 
protection of the migrant’s fundamental rights. Effective measures can result in an 
infringement of those rights. The use of these measures must be proportional. Therefore, 
good compliance with the instruments of the Return Directive is required and a coherent 
system with regard to the enforcement of these instruments must be established. The 
question is therefore whether criminal law measures lead to more returns of migrants. The 
objective of the Return Directive is the (voluntary) return of illegal third-country nationals. 
The question is whether the objective of the Return Directive can be improved by deploying 
more effective measures in criminal law.

2.4.2  Second Perspective: The Legitimacy of Criminal Sanctions

Regarding the second perspective (the legitimacy of criminal sanctions), the question is 
whether the member state can issue criminal sanctions against an illegal third country 
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national. From a legal perspective the central elements in the legality of powers are whether 
the allocation and exercise of power are based on established laws and regulations.220

According to Beetham, legitimacy consists of three components.221 The first is ‘legality’,222 
the second is ‘justification’ and the third is ‘consent’.223 Where power fails to conform to 
rules or its legal statutes (legality), it is deemed illegitimate. Where actions and rules lack 
justification in terms of its shared beliefs with the subordinates, there is a legitimacy 
deficit. Fagan explained that the legitimacy of criminal sanctions is enhanced when the 
legal institutions act in such a way that the citizen will perceive it as being consistent with 
the “principles of procedural fairness, security and proportionality”.224

Regarding procedural fairness, two elements play an important role. The first concerns the 
neutrality of the norm without bias, while the second requires that citizens be treated with 
dignity. It is essential for the public that national authorities and national courts exercise 
their authority through fair procedures that are in line with the rule of law. For the public 
it is important to accept decisions of the authorities and judgments of the courts when 
these were fairly made. The legitimacy of criminal sanctions is undermined when there is 
an asymmetry between the harm committed by the act and the severity of the punishment. 
When the legal rule imposes a disproportionate amount of punishment, it can seriously 
undermine the legitimacy of the criminal sanction. Another aspect is the equality of law. 
If citizens feel that the legal rule does not apply to all persons in society, it can also 
undermine the legitimacy of the criminal sanction.

In this study the vantage point is the perspective of the illegal migrant in relation to the 
legitimacy of the criminal sanction when normative statements are made about a 
satisfactory state of affairs. Central principles are those of legality and proportionality.

The CJEU has clarified that the principle of legality implies that legislation must “define 
clearly offences and the penalties which they attract”.225 The state is obligated to formulate 
provisions in which the individual knows what kinds of acts will make him criminally 
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liable. Individuals may not be held liable if liability was not foreseeable when they 
committed the act. Whether criminal liability was indeed foreseeable or not depends 
heavily on the context: persons engaging in professional activities that are usually strictly 
regulated are required and deemed to be able to assess what rules apply to their activities. 
Similarly to the ECHR context, the concept of legal certainty that is used in EU criminal 
law focuses on subjective legal certainty. Preventing arbitrary convictions plays no 
significant role in the case law of the CJEU.

The principle of legality has been developed mainly as a general principle of EU law. It has 
been codified in Article 49 of the Charter, and Article 7 ECHR and the jurisprudence of 
the ECtHR have been cited as its source by the CJEU. The principle of legal certainty 
expresses the idea that “rules should be clear and precise, so that individuals may ascertain 
unequivocally what their rights and obligations are and may take steps accordingly”.226

Furthermore, the principle of proportionality plays a role in the context of the legitimacy 
of criminal sanctions. Article 49 of the Charter of Fundamental Rights states in § 3 “that 
the severity of penalties must not be disproportionate to the criminal offence”.227 This 
means that the criminal punishment that is imposed against an individual should not be 
disproportionately severe to the act they have committed.228

Criminal sanctions are only allowed when these criminal sanctions are clear, precise and 
foreseeable in the legislation. Furthermore, the use of criminal sanctions has to be 
proportional, not arbitrary, and in line with fundamental rights and general principles of 
EU law such as the principle of legality and defence. It is from this perspective that the 
legitimacy of criminal sanctions by the member states is assessed.

2.4.3  Third Perspective: The Legal Position of the Migrant

Regarding the third perspective (the legal position of the migrant), the following aspects 
are important. The legal position of the migrant is considered in light of the fundamental 
right of judicial protection, according to which a person has the right to an effective 
remedy and to a fair trial at a national court (Art. 47 EU Charter and Art. 6 and 13 ECHR). 
This fundamental right provides the migrant to effectuate his rights laid down in 
international, European and national law. In other words, the third perspective (the legal 
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position of the migrant) is connected with a specific fundamental right, whereas the first 
perspective concerns the general protection of fundamental rights. The effective judicial 
protection under EU law has developed from a procedural right to a more substantive one. 
This right is in Article 47 EU Charter, Article 19 TEU, as an unwritten general principle 
and in some provisions secondary EU law.229 The citizens can effectuate their fundamental 
rights by bringing their case to an independent and impartial national court. Effective 
judicial protection in EU law is developed by the CJEU to guarantee the individual rights 
of citizens and to protect the rule of law in the EU, more specifically the legal requirements 
to protect the independence and impartiality of national courts. The case law of the CJEU 
has limited the national procedural authority of the member states.

2.4.4  Interconnectedness of the Three Perspectives

The three perspectives that I have identified are evidently interconnected. However, I have 
separated these perspectives to better understand the application of crimmigration law in 
the enforcement of the three instruments of the Return Directive. The first perspective 
concerns the protection of fundamental rights in general. The second perspective concerns 
the legitimacy of the criminal sanctions. This perspective specifically looks at the 
acceptability of criminal sanctions and covers not only fundamental rights but also 
procedural conditions and general principles of EU law. The third perspective is about 
effectuating the rights of the migrant and specifically about access to justice.

2.4.5  Preconditions for Applying the Theoretical Framework

My theoretical framework allows states to use effective measures that will lead to more 
returns of migrants, such as criminal sanctions, in their migration policy with two 
preconditions. The first is that the marginalization of migrants should be avoided. 
Marginalization is the social exclusion of persons or groups in a society. Reynolds explains 
that this exclusion can be seen in the denial of “political, economic and social rights in the 
society” in which these persons become outsiders.230 The second precondition is that the 
fundamental rights of the migrants should be protected in a sufficient way. Regarding the 
first precondition (avoidance of marginalization of migrants), the criminalization of 

229 See more M. Bonelli, ‘Effective Judicial Protection in EU Law: An Evolving Principle of a Constitutional 
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migrants can lead to a number of fundamental rights violations. Furthermore, the 
marginalization of migrants on the basis of their migration status also reinforces false and 
xenophobic narratives, such as racism and ethnic profiling, in which migrants are 
criminals or enemies and even migration itself is a threat. These practices have a negative 
impact on the position of migrants in the state as their position will be marginalized in the 
state. The second precondition (sufficient fundamental rights protection) can be derived 
from Article 2 of the TEU. The key values on which the EU is founded are enshrined in 
Article 2 of the TEU. Article 2 TEU reads as follows:

“The Union is founded on the values of the respect for human dignity, freedom, 
democracy, equality, the rule of law, and respect for human rights, including 
the rights of persons belonging to minorities.”

In the EU one of the basic obligations of the member states is to respect people’s 
fundamental rights. Damjanovic points out that these rights must be respected by the EU 
when applying rules and policies “by the EU institutions and by each of the Member 
States”.231 Therefore, the protection of the fundamental rights of the migrant is one of my 
preconditions. These two preconditions are necessary to avoid the negative side effects of 
the crimmigration phenomenon, such as discrimination, ethnic profiling and 
marginalization of the migrant in society.

2.5  Broader Scope of Crimmigration

After Stumpf ’s article of 2006, crimmigration has been further documented, researched 
and analysed by different scholars. This has led to a dynamic and interdisciplinary research 
field around the themes of criminal justice and border control. The study of crimmigration 
has become increasingly interdisciplinary, especially since criminologists have started 
incorporating the crimmigration framework into their analyses.

Aas was the first to suggest “that the definition of crimmigration needs to be broader than 
the merger of criminal law and migration law”.232 Van der Leun & Van der Woude have 
pointed out that “European scholars tended to rely on the broader and more abstract 
framework of securitization of migration instead of the crimmigration framework”.233 As 
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they see this as the result of the many different specific national contexts in Europe, they 
suggest the need for a broader understanding of the term crimmigration that goes beyond 
a purely legal “merger of criminal law and migration law”.234 They propose to define 
crimmigration as “the intertwinement of crime control and migration control”.235

The definition will encompasses not only the legal framework but also what they call 
“social signs of crimmigration”.236 As an example of a “social sign of crimmigration” they 
cite ethnic profiling.237 In this example the legal framework contains an incentive or leads 
to ethnic profiling. Broadening the definition of crimmigration in this way offers more 
comparative and interdisciplinary research, including empirical studies in specific 
crimmigration phenomena. Moreover, connecting the crimmigration trend to specific 
political and social contexts also facilitates a search for the drivers of crimmigration.238 
Van der Leun & Van der Woude highlight the question of how issues related to crime and 
migration are framed and perceived in political and public discourse. They argue that

“discourses based on fear and security, in which immigrants are framed as 
dangerous and (potential) criminals, are an important driver for the adoption 
of crimmigration tools as a form of social control”.239

Pakes also argues in favour of a broad perspective on crimmigration “so that we are seeing 
what we need to see”.240 Pakes points out that the term crimmigration brings together a 
whole range of processes that can be as much the result of policy changes as of legal 
changes. According to Pakes, there is no need to involve legislative changes, but there can 
be integration of working practices or organizational changes. Crimmigration can be seen 
at various levels – discourse, legislation, policy, and enforcement practices – and in various 
criminal justice contexts and sites, such as policing,241 courts242 and prisons.243 Broadening 
the definition of crimmigration has created possibilities for more empirical studies into 
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crimmigration. This has resulted in the emergence of a subfield sometimes referred to as 
“border criminology” or the “criminology of mobility”.244

Besides examining how crimmigration influences migration control and the criminal 
justice system, many of these studies are concerned with the question of who gets excluded 
and on what basis.245 A particularly influential account in this regard is offered by Aas, 
who discusses surveillance and crime control in the EU in relation to the crimmigration 
phenomenon. She argues that “besides controlling migration, contemporary surveillance 
is equally focussed on tackling crime, resulting in exclusionary outcomes that defy 
simplistic categorisations”.246 Whether the gate opens or closes depends as much on legal 
citizenship as on (alleged) involvement in criminal activities. Aas concludes that “not all 
European citizens are entitled to the privileges and that, on the other hand, the privileges 
are extended to a group of bona fide global citizens”.247 This results in four different social 
groups, depending on their citizenship and moral status. Of course, there is considerable 
overlap as well as considerable variation within these social groups. Aas notes that borders 
have always been important sites for states to engage in ‘social sorting’ and distinguishing 
the ‘unwanted’ from the ‘wanted’ immigrant.248 Notwithstanding some notable exceptions, 
most work in this area is still primarily theoretical, often drawing on legal analyses or 
policy documents. Authors from different academic disciplines have therefore called for 
more empirical examinations of the different enforcement actors involved in the 
implementation of bordering practices and the impact these have on those who are 
subjected to them.249

2.6  Crimmigration and Ad Hoc Instrumentalism

An important development in the crimmigration literature is David Sklansky’s article in 
2012 and his introduction of the concept of “ad hoc instrumentalism”.250

244 A. Aliverti and M. Bosworth, ‘Introduction: Criminal Justice Adjudication in an Age of Migration’, New 
Criminal Law Review, volume 20, no. 1, (2017), pp. 1-11.
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246 K. Aas (2011).
247 Ibid., p. 343.
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249 B. Bowling and S. Westenra, ‘“A Really Hostile Environment”: Adiaphorization, Global Policing and the 

Crimmigration Control System’, The Theoretical Criminology Journal, volume 24, no. 2, (2018), pp. 163-183; 
F. Garip, S. Gleeson, and M. Hall, ‘How the State Criminalizes Immigrants and to What Effect: A 
Multidisciplinary Account’, American Behavioral Scientist, volume 69, no. 9, (2019), pp. 1-12.

250 The term “ad hoc instrumentalism” belongs to D.A. Sklansky. D.A. Sklansky, ‘Crime, Immigration, and Ad 
hoc Instrumentalism’, New Criminal Law Review, volume 15, no. 2, (2012), pp. 157-223.
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Sklansky shows “the various ways in which criminal justice and immigration enforcement 
have grown increasingly intertwined”.251 He discusses four different trends that he has 
discovered from mid-1980 to 2012. First, immigration crimes and federal prosecutions 
increased.252 Second, an important tool in the fight against crime concerns deportation of 
migrants.253 Third, the violation of immigration rules leads to prison sentences of migrants, 
and therefore the authorities “run the nation’s largest prison system”.254 Fourth, state and 
local law enforcement officers work together with federal immigration officials in 
immigration matters.255 He points out that scholars have placed the crimmigration trend 
within three larger developments, namely “nativism, overcriminalization, and security”.256 
He also shows that in a practical matter “criminal law enforcement and immigration law 
enforcement are interacted with each other”.257

Sklansky later gives an exposition of his concept of “ad hoc instrumentalism”,258 defining 
it as

“legal rules and legal procedures simply as a set of interchangeable tools. In 
any given situation, faced with any given problem, officials are encouraged to 
use whichever tools are most effective against the person or persons causing 
the problem”.259

It is striking that Sklansky shows that this developing trend in the legislation is not limited 
to “the merger of criminal law and immigration law”.260 He points to the popularity of “ad 
hoc instrumentalism”, which is applied in cases related to national security261 and parole.262

Remarkably, Sklansky explains that “ad hoc instrumentalist policies can be effective and 
pragmatic” and thus recognizes these strengths but notes that they also have concerns.263 
The strengths lie in the fact that crimmigration allows authorities to choose from a suite of 

251 D.A. Sklansky (2012), p.  159: “[I]mmigration enforcement and criminal justice are now so thoroughly 
entangled it is impossible to say where one starts and the other leaves off.”

252 D.A. Sklansky (2012), pp. 164, 166.
253 Ibid., p. 175.
254 Ibid., p. 182.
255 Ibid., p. 159.
256 Ibid., p. 160.
257 Ibid.
258 Ibid., p. 161.
259 Ibid., p. 159.
260 Ibid., p. 197.
261 Ibid., p. 203.
262 Ibid., p. 205.
263 Ibid., p. 209.
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legal tools to deal with problematic individuals.264 Whether these instruments arise from 
criminal law or migration law is of secondary importance. The main objective is whether 
the intended objective is achieved with the use of the instrument. Sklansky expresses 
concern about “ad hoc instrumentalism” to “weaken the rule of law” and “create 
accountability problems”.265 According to Sklansky, the

“rule of law concerns generated by such policies ultimately are somewhat 
amorphous, accountability concerns provide a powerful critique of ad hoc 
instrumentalism – both in general and in the context of the criminal/
immigration merger in particular”.266

According to Sklansky “ad hoc instrumentalism” in the context of the crimmigration 
results “by two other features of our newly merged system of immigration enforcement 
and criminal justice: its bureaucratic opacity and its selective application”.267 It is interesting 
that he concludes that the best way to address these concerns is to improve the transparency 
of the system, including the different responsible actors.268 I would like to add another 
element as a solution, namely that crimmigration law and policy should be coherent and 
systematic. This principle of coherence and systematization can be derived from EU law.269 
The legal standards and their interpretation require internal and external coherence in 
crimmigration law to ensure its meaningful enforcement in the future as a means for 
social justice. In this study transparency concerns the availability, accessibility and clarity 
of information about government actions. It can relate to concrete documents held by the 
government, but it can also concern procedures with regard to which it must be clear how 
they will be conducted or requirements that are imposed on citizens and that must be 
clearly communicated.

It is important to mention that Sklansky’s theoretical framework shows how “the merger 
of criminal law and immigration law” works in practice. Sklansky has clarified the 
differences between ad hoc instrumentalism in crimmigration law and in the way it works 

264 Ibid.
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269 CJEU Judgment of 10 March 2009, in Case C-169/07, Hartlauer, EU:C:2009:141, p. 55; CJEU Judgment of 
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30 June 2016, in Case C-634/15, Sokoll-Seebacher and Naderhirn, EU:C:2016:510, p. 27: ‘national legislation 
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attain that objective in a consistent and systematic manner.’
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in other legal areas, and therefore his contribution is important to the existing literature 
concerning “crimmigration”.270

2.7  Crimmigration and Fear

The major developments regarding crimmigration that occurred after 2010 are reflected as 
the age of fear that straddles continents and borders. There are several facets of fear that 
interrelate with crimmigration, such as the fear of crime and terrorism and social change 
related to class and nationality.271

One of the main drivers of crimmigration law is a combined fear of crime and terrorism.272 
In many advanced democracies concerns about anti-immigrants sentiment and the costs 
of crime are high and sometimes overlapping. As a result, crime and political controversies 
about immigrants dominate the political and policy agendas of many countries. Bircan 
concludes that the assumption that “any connection between expressions of fear of 
increased criminal activity and immigration is likely to be symbolic in nature”.273 Bircan 
further points out that “the subjective motives for the feeling of safety and especially fear 
of crime [are] strongly related to ethnocentric attitudes”.274 This means that regardless of 
the risk of personal victimization, people still have a fear of crime and a negative attitude 
towards immigrants. Although real crime levels are not associated with higher levels of 
ethnocentrism, the fear of crime is.

According to Bircan:

“One reason underlying this negative association may be that people living in 
areas with higher violent crime rates tend to become more familiar with the 
concept of crime. As the crime occurs in their community they may have 
substantial knowledge about the nature of the crime and fail to link the 
occurrences of crime with immigrants.”275

270 J.M. Chacón, ‘Crimmigration and the Problem of Ad Hoc Instrumentalism’, Criminal Law Jotwell (2013). 
https://crim.jotwell.com/crimmigration-and-the-problem-of-ad-hoc-instrumentalism/.

271 M.J. Guia, M.A.H. van der Woude, and J.P. van der Leun (Eds.), Social Control and Justice: Crimmigration 
in the Age of Fear, The Hague: Eleven International Publishing (2013).
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The widespread concerns among natives that immigrants increase crime rates are another 
key determinant of attitudes towards immigration. Furthermore, the media effect is 
another aspect that triggers an anti-immigrant sentiment.276 There are studies on the effect 
of the media in creating and maintaining public attitudes towards social groups.277 In this 
context immigrants are often framed in the media as a danger in the context of national 
sovereignty that links crime to the role of immigrants in it. As a result, natives perceive a 
greater threat from immigrants in a state, and this can lead to more ethnocentric 
sentiments.278

Empirical research into the connection between crime and immigration has produced 
different results depending on the country and the specific situation in the society. 
Jennissen, whose research relies on data from the Dutch Police Recognition System of 
known offenders, concludes “that the recorded crime rate among people with a non-
western background is not favourable when compared with that of the Dutch native 
population”.279 However, Thomas’s study on Canadian immigrants concludes that

“the data show that immigrants on the whole are less likely than the Canadian 
born population to be imprisoned and that low levels of education and 
employment are far better predictors of incarceration than membership in any 
birthplace group”.280

In my view a reason for these differences can be found in Canada’s immigration policy, of 
which integration of foreigners is an important aspect.

Fear of migration is also caused by other factors, such as economic destabilization and job 
loss.281 Another factor is the social unrest caused by the changing ethnic composition of 
the population in society.282 The rise of crimmigration is generating feelings of fear and 
insecurity around issues such as crime, terror and social instability. The common 
denominator among these issues is that they all come from migrants.283
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Stumpf explains that the fear of social change is a fear “induced by decadent social 
processes,” which are “financial, economic and democratic”.284 Pedro Dores qualifies 
“crimmigration as a state of mind, an instinctive and secondary reaction to a fear induced 
by decadent social processes in a privileged and protected population”.285

In the aftermath of 9/11, Robert Koulish identified “that a whole new rationality began to 
grasp how the government was to handle immigration enforcement”.286 This has increased 
effectiveness for the government, with freedom for the immigrant also increasing, leading 
to an apparent win-win scenario. He points out that little is known to the state about 
undocumented migrants. From this perspective the identity and nationality of 
undocumented migrants are not known by the state.287 Therefore, in the context of risk 
management, the state is trying to identify and control the undocumented migrants living 
in the country. This new regime of state immigration control focuses less on sovereignty 
and territorial integrity. However, it focuses more on the phenomenon of ‘population 
management’ in a State.288 Koulish believes that it is critical to use more alternatives to 
detention “such as electronic tagging, bail with conditions, reporting, designated residence, 
with regard to the individuals rights such as the right to liberty”.289 He proposes non-
custodial alternatives to detention that represent a future direction for immigration 
enforcement and that do not involve deprivation of liberty. In the context of immigration 
enforcement, these alternative are more beneficial to the state as they are “cheaper and are 
unlikely to require drastic methods of criminalization”.290 It is remarkable, as Koulish 
argues, that alternatives to detention extend a “new form of neoliberal freedom”.291 This 
also applies to the situation where the freedom of the migrant is actually reduced.292 Maria 
Guia points out that studies “in America and Europe show that the growing number of 
immigrants doesn’t have any connection with the number of violent crimes”.293 She notes 
that national governments often disregard these academic findings and rely on other 
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information to the contrary.294 A predominant image is that of the migrant as ‘enemy’.295 
The state tends to act against the hostile migrant and therefore takes increasingly restrictive 
measures towards new migrants seeking to settle in the state.

Guia explains that

“the criminal law of the enemy which focuses more on the author and less on 
the deed, has created the conditions for the existence of a state where the 
immigrant is a target of permanent suspicion and this heightens the belief that 
in the near future we may witness the emergence of a Criminal law of 
Crimmigrant”.296

The enforcement of criminal proceedings reflects the use of more restrictive measures to 
combat illegal immigration. This involves strengthening securitization measures to 
impose stronger penalties for immigrant-related behaviour. This aims to increase crime 
prevention.297

As a consequence of the fears that exist towards the migrant, individuals and state 
institutions try to exert more control over the migrants in regard to whom these fears 
prevail in society.298 An important aspect, noted by Mitsilegas, is that the broad trend of 
criminalization in Europe and law enforcement against migrants have led to a legal 
framework with limited guarantees for migrants. This leads to reduced legal certainty for 
vulnerable migrants.299

The recent problem of migration is described by Koulish & Van der Woude in their book 
Crimmigrant Nations.300 They have noted the increasing disappearance of the boundary 
between internal and external borders.301 Illegal migrants have become a symbol of a 
threat posed to state sovereignty as well as public order and national security of the state. 
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It is common among populists in Europe and the USA for fear to be instilled against “a real 
or imagined enemy of colour, religion or race to be hated and fought against”.302

“From building walls and fences, overcrowding and massive use of detention 
facilities, and beefing up border policing and border controls, a new narrative 
has arrived that has migrants assume the risk for government sponsored 
degradation, misery and death”.303

The parallel rise of nationalism, right-wing populism has led to anti-migrant sentiments 
in both the USA and Europe. Nationalism and populism are important concepts regarding 
the power of politicians to frame a variety of social problems through the lens of migration 
and borders.304

According to Koulish & Van der Woude, nationalism in Europe and the USA is a response 
to globalization and mass mobility.305 They note that nationalism “has the power to cut 
across established alliances to place national interests, national sovereignty, national 
resources and national identity above all else”.306 Nationalism is also seen as an identity 
crisis. The reason for this is that it is the answer to trends such as modernity and 
globalization where people can once again be proud of their own nation. Threats directed 
against a country’s national identity are therefore seen as threats to the nation itself. 
Therefore, there is justification for restrictive and harsh measures aimed at protecting the 
economic or security interests of native inhabitants from those of immigrants. The 
immigrants are seen as the potential enemy of national identity and the nation.307

Populism is a hostile political response that can come from the ruling elites from both the 
left and the right wings.308 With regard to right populism, it “targets immigrants as an 
enemy of the people, while the people are defined in white nationalist terms”.309

Crimmigration, nationalism and populism all are related to intensified immigration and 
border control.310 From the perspective of crimmigration, this is approached via 
membership theory. In immigration law, racism is always allowed, and the role of race is 
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underestimated.311 This is reflected in the fact that, in general, governments discriminate 
at “border controls, police checks, detentions and removals and may engage in racial 
profiling”.312

2.8  The Merger of Criminal Law and Immigration Law in the USA

It is important to have an overview of the developments of and reasons for crimmigration 
in the USA, as the crimmigration phenomenon originated in this country. The 
developments in the USA are illustrative with regard to crimmigration. Some elements 
could also be existing or could be expected in the EU. But some specific issues are related 
to the political and social context of the USA and could differ from the EU situation.

In 1875, US Congress passed its first specific federal immigration restriction measure: “the 
Page Act”.313 Pursuant to Section 5 of Chapter 141314 thereof, it was unlawful for, inter alia, 
East Asian women to immigrate into the USA315 if they had undergone a sentence for 
conviction in their own country related to felonious crimes other than political offences. 
In practice, this law prevented the entry of East Asian women into the USA, typically 
Chinese women, to work as forced labourers or in prostitution.316 According to Stumpf, 
the Page Act of 1875 shows “that immigration law intersected with criminal law only in 
the specific situation where entry is refused to migrants with a criminal history”.317 
Surprisingly, unauthorized entry was not penalized. It is also notable that migrants who 
committed crimes after entering the USA were not deported by the US authorities.318 
Stumpf observed that a major change took place in 1917 “when the US government started 
to deport convicted noncitizens”.319 According to Stumpf, it is important to note that “until 
1929, violations of immigration laws were matters in the context of civil law”.320 In 1929, 
the first changes were made as unlawful entry was qualified as a ‘misdemeanour’ and 
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unlawful re-entry was qualified as “a felony”.321 In the last decades, there has been an 
increase in immigration-related criminal law standards enshrined in legislation.322 
However, with the greater integration of criminal law and immigration law, prosecutions 
for unlawful entry and re-entry increased in the USA. This made it the largest category of 
federal criminal charges in the USA.323

Stumpf describes that “the merger of criminal law and immigration law in the USA did 
not occur coincidentally or accidentally. Rather, it was a logical progression of deliberate 
choices.”324 In the USA, since the late 1980s, there have been increasing grounds for 
exclusion and deportation of convicted migrants.325 Before the late 1980s, deportation of 
migrants “with criminal backgrounds was mostly confined to past convictions for crimes 
of moral turpitude, drug trafficking, and some weapons offenses”.326

The “war on drugs” in the USA, which started in the 1980s, has resulted in the creation of 
new grounds by the legislature for deportation on the basis of a variety of crimes. The 
effect of this new legislation was that migrants who had long been resident in the USA also 
faced deportation. According to Stumpf, “this serious crime classification underwent a 
complete transformation over the next decade”.327 One striking example is that petty theft 
is included in the list of crimes.328 Furthermore, the grounds for drug-related deportation 
were expanded.329 Two pieces of legislation were important for the current crimmigration 
debate in the USA:

“the Antiterrorism and Effective Death Penalty Act (AEDPA) and the Illegal 
Immigration Reform and Immigrant Responsibility Act (IIRIRA) which have 
been the most responsible for framing the debate on criminalization”.330

This legislation resulted in more immigration detention for migrants with a criminal 
conviction. Furthermore, greater use of the legal provision for “aggravated felonies”, which 
had been introduced in the Anti-Drug Abuse Act of 1988, was made by the authorities.331 
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Koulish & Van der Woude showed the importance of the addition in the AEDPA provision 
for “the mandatory detention of persons charged with or convicted of aggravated 
felonies”.332 The reason for this is that the IIRIRA packaged the aggravating crime category 
with state law crimes. This covered a variety of “non-violent crimes such as gambling and 
passport fraud”.333 Another consequence of this legislation was the rise of private prison 
firms to “become political and financial players on the side of mass incarceration”.334

At the same time, Stumpf showed a major shift in the USA in which more crime-based 
detention grounds were applied by the authorities.335 For migrants a criminal conviction 
suddenly took on important new consequences. These consequences were detention and 
deportation, which extended beyond criminal conviction and operated largely outside the 
traditional structure of the criminal justice system.336 After the September 11 attacks of 
2001 in the USA, anti-terrorism measures have focused on mitigating and preventing 
terrorist threats in both immigration control and criminal justice. These measures are 
securitization measures as the state protects the national security against terrorism and 
migrants.337 These efforts were successful in shifting the trajectory of crimmigration to 
include border securitization while deploying racist counterterrorism measures against 
Muslims. Muslims have been seen as the enemy and therefore as a national security threat. 
To prepare the border to serve as a front line domestically in the war on terror, the US 
government also increased enforcement staff and tripled detention capacity.

According to Stumpf, the

“constitutional rights of noncitizens in immigration proceedings are far more 
limited than those of criminal defendants, whose Fourth, Fifth, Sixth, and 
Fourteenth Amendment rights lattice the structure of the criminal trial”.338
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Stumpf explains that the US courts gave two justifications for this distinction. The first is 
that “unlike criminal law, courts have historically connected immigration law with foreign 
policy”.339 In the USA the plenary power doctrine is central to immigration law (see 
Section 2.1).340 The second justification is

“that courts have historically treated immigration-related exclusion, such as 
detention and deportation, in the civil law context, not as punishment 
comparable to criminal sanctions in the context of criminal law”.341

Under the Obama administration, migration control was intensely punitive, with the 
enforcement and detention policies guiding the use of prosecutorial discretion.342 This 
punitive regime was initially the result of a political miscalculation. The thinking of the 
Obama administration was that appeasing Republicans with punitive border control 
measures would in turn lead to a comprehensive immigration reform.343 To illustrate the 
punitive regime, under the Obama administration there were “400.000 detentions 
annually (34.000 per day) at a cost to the taxpayer of 3 billion dollars”.344 Under the Trump 
administration the punitive regime got more severe. Trump’s tweet on 3 July 2019 is very 
clear: “If the illegal migrants are unhappy with the conditions, just tell them not to come. 
All problems solved”.345 In the literature this message is qualified as follows: “[T]he sense 
of institutional self-policing and accountability that accompanies the rule of law is gone”.346 
Stumpf narrates the growing intersection among crimmigration, border criminology and 
enemy penology under the guise of “meta conversation about whether to turn inward and 
shut the world out, or eject or intern those determined not to belong”.347 The rise of 
nationalist and rhetoric sentiments in the USA has created the sorting of individuals along 
ethnic racial lines.348 In the USA, there was no mass migration from Mexico to the USA 
border. In my view crimmigration in the USA has been further expanded by the “war on 
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drugs”, which overlaps drug laws with immigration and has allowed for more detention 
and deportation of migrants. The securitization measures after 9/11 have also resulted in 
the expansion of crimmigration law in the USA.

2.9  Crimmigration Law in the EU

Crimmigration in the EU is a new phenomenon. In the last 10 years much research has 
focused on crimmigration in the EU. An important starting point of crimmigration in the 
EU is the report of the Commissioner for Human Rights, Mr Hammarberg, in which he 
signalled crimmigration in the EU. His report of 2010 describes the member states’ and 
EU measures that criminalize migration. He notes that “all EU measures, at least in their 
preambles, express that they comply with the EU’s fundamental rights obligations”.349 In 
this regard he shows that in EU legislation explicit references are made to member states’ 
duties under the ECHR and, in asylum-related measures, to the UN Refugee Convention. 
However, he observes that the practice in the member states is not in line with the 
obligations to respect the fundamental rights as criminalization is on the rise in the 
member states.350

Two aspects of the EU’s criminalization of foreigners are striking, according to 
Hammarberg. First, he points to measures in which foreign nationals are separated from 
citizens by eliminating administrative and criminal law language. The foreign national is 
subjected to measures that cannot be applied to citizens. Examples of such measures are 
“detention without charge, trial or conviction”.351 Second, Hammarberg has signalled the 
criminalization of persons, whether they are foreign nationals or citizens who are seen in 
society as foreigners.352 The signal that is given is that contact with foreign nationals can 
entail risks. Attention is drawn here to the risk of criminal proceedings and other 
procedures. He calls attention to transport companies that have difficulty avoiding 
carrying foreign nationals. But, on the other side, employers are better placed to avoid 
employing foreign nationals.353 Other groups of persons, who are involved in the daily 
lives of the foreign nationals, can also become targets of this criminalization. Examples are 
landlords, doctors, family members and friends. From this perspective contact with 
foreign nationals increasingly becomes associated with criminal law. The result can take 

349 T. Hammarberg, ‘Criminalisation of Migration in Europe: Human Rights Implications’, Issue Paper (2010), 
https://wcd.coe.int/ViewDoc.jsp?p=&id=1579605&direct=true#P314_69743.

350 Ibid.
351 Ibid.
352 Ibid.
353 Ibid.
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various forms of increasing discrimination against persons suspected of being foreigners. 
This is often based on race, ethnic origin or religion. And this ultimately leads to 
xenophobia and/or crimes against these groups. According to Hammarberg, the EU 
Council should reverse these trends and “establish a human rights compliant approach to 
irregular migration”.354 For this reason, Hammarberg provided a host of recommendations 
on policy and law-related issues. As a starting point he calls attention to ensuring the 
correct intersection of human rights and the treatment of foreign nationals in the EU 
legislation and policy.355 Other topics are the external border crossing of migrants, 
residence rights of immigrants and employment of immigrants, asylum rules and 
detention of migrants.356

These topics touch on issues over sovereignty versus the dignity of the individual. But the 
duty of the Council to protect the individual and promote human rights is not limited to 
member states’ own nationals. The treatment of the foreign national must comply with 
international law standards, and that is the challenge that the member states must commit 
to.357

In 2013, Mitsilegas pointed to member states’ “choices to criminalize unauthorized 
migration as a protective function of EU law”.358 According to Mitsilegas, member states’ 
enforcement of immigration, including by criminalizing migration, is limited in the case 
law of the CJEU owing to the EU principles and the protection of fundamental rights.359 
Mitsilegas observes that the CJEU approach

“signifies a direct challenge to the employment of symbolic criminal law by 
Member States and makes it increasingly hard for Member States to evade the 
control of EU institutions and law when they make criminalization choices in 
the field”.360

In 2014, Van der Woude & Van der Leun & Nijland, researching crimmigration in the 
Netherlands, have described ‘the process of crimmigration’.361 They describe crimmigration 
as a process that “transcends the legal domain”.362 They argue that legislation should be 

354 Ibid.
355 Ibid.
356 Ibid.
357 Ibid.
358 V. Mitsilegas (2013), pp. 87-113.
359 Ibid.
360 Ibid.
361 M.A.H. van der Woude, J.P. van der Leun, and J.A Nijland (2014).
362 Ibid., p. 561.
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studied not only from a legal perspective but also from the social and political context.363 
They point out that “studying these processes can shed light on rationales underlying the 
legal dimension of crimmigration in specific contexts”.364 In 2015, Mitsilegas described

“crimmigration in the EU as the threefold process whereby migration 
management takes place via the adoption of substantive criminal law, via 
recourse to traditional criminal law enforcement mechanisms including 
surveillance and detention, as well as via the development of mechanisms for 
prevention and pre-emption”.365

In 2016, Koulish argues that “the term ‘crimmigration’ also serves as an organizing tool for 
critical immigration scholarship about immigration structures, processes, interactions, 
and norms giv[ing] rise to the criminalization of immigrants and immigration”.366

In Europe the formulation of the Schengen Agreement resulted in the elimination of 
internal borders. Controls at the EU’s external borders were strengthened and the 
necessary European databases were created to monitor entry and exit as well as to exchange 
police information. The process has led to the reintroduction of the term ‘Fortress 
Europe’,367 which refers to the immigration policy in the EU and the policy of strengthening 
the external borders to prevent undocumented immigrants coming to the EU. Two factors 
can be identified that have contributed to growing concerns about migration in relation to 
external border control in Europe. First, the successive periods of enlargement of the EU, 
which has led to EU external borders to the East of Europe with the increase in the number 
of member states from 15 to 27 now.368 Second, the war on terror was on top of the political 
agenda in both the USA and Europe after the 9/11 terrorist attacks in the USA.369 As a 
result, immigration and crime are more often framed as one single problematic issue. The 
massive influx of more than 1 million migrants in 2015 to Europe has confused the 
international community.370 The impact of the massive influx has been felt across Europe. 

363 Ibid.
364 See ibid.
365 See V. Mitsilegas, The Criminalisation of Migration in Europe: Challenges for Human Rights and the Rule of 

Law, New York: Springer International Publishing (2015), p. 128.
366 R. Koulish, ‘Sovereign Bias, Crimmigration and Risk’, in: M. João Guia, R.E. Koulish, and V. Mitsilegas 

(Eds.), Immigration Detention, Risk and Human Rights. Studies on Immigration and Crime, Switzerland: 
Springer International Publishing (2016), pp. 2-3.

367 M.A.H. van der Woude, ‘Euroskeptiticism, Nationalism, and the Securization of Migration’, in: R. Koulish 
and M.A.H. van der Woude (Eds.), The Problem of Migration, in Crimmigrant Nations, Resurgent 
Nationalism and the Closing Borders, Fordham University Press (2020), pp. 227-248.

368 M.A.H. van der Woude (2020).
369 Ibid.
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This is also due to the following concerns about cross-border crime, terrorist threats and 
the sustainability of national welfare state regimes. Both media and European leaders 
characterized it as a ‘crisis’.371 The ‘EU migration crisis’ in 2015 has caused tension between 
EU legislation and policies and the right on “the free movement of persons within the 
EU”.372 The EU has no internal borders, and there is free movement of people within the 
EU. The EU has common external borders. The free movement of persons within the EU 
via the Schengen Implementation Agreement and the Dublin Regulation creates tension 
in finding the right balance between security, on the one hand, and mobility of persons in 
the EU, on the other. Immigration in the EU is securitized at the European and national 
levels with tensions regarding the fundamental rights of the migrant and certain EU 
principles. The EU migration crisis around a large influx of migrants has led to a greater 
increase in crime control in the EU. As a result, more criminal law measures are taken by 
the EU member states in the field of migration law. The influence of nationalism has also 
led to the reshaping of the political landscape in Europe. This is reflected, for example, in 
the decision, in 2016, by the voters in the UK to leave the EU, which led to the ‘Brexit’.373 It 
is also reflected in the xenophobic rhetoric by the governments of Poland and Hungary 
against refugees, immigrants and Brussels as the head of the EU. Another serious concern 
in the EU is the incapacity of the European leaders to demonstrate solidarity by voluntarily 
taking in refugees, generating massive pressure for countries such as Greece and Italy. 
These two member states are the main entry points in the EU, and they were facing the 
influx of refugee crisis alone. Furthermore, East and Middle European member states did 
not register the refugees who were crossing their borders. As a result, large numbers of 
people went unregistered across Europe, giving rise to criticism and anti-immigrant 
sentiments. Politicians have convinced their citizens that they all have an enemy called the 
refugee as they warn of the threat to their national values and identity from the rise of 
groups of refugees. Although the 2019 European elections did not result in the anticipated 
overwhelming victory of nationalist right-wing parties throughout Europe, the rise of 
these parties on the national level is a matter of fact.

371 Ibid.
372 I. Karolewski and R. Benedikter, ‘Europe’s Refugee and Migrant Crisis Political Responses to Asymmetrical 

Pressures’, Dans Politique européenne, volume 60, (2018), pp. 98-132.
373 Brexit is an abbreviation of two English words, ‘Britain’ and ‘exit’, and refers to the withdrawal process of the 

United Kingdom (UK) from the European Union (EU). The UK’s withdrawal from the EU took place on 
1  February  2020, the Withdrawal Agreement came into force thenceforth, which regulated the orderly 
withdrawal of the UK from the EU while maintaining the application of the acquis communaitaire in their 
relations until 31 December 2020. As of 1 January 2021, relations between the UK and the EU are based on 
the ‘Trade and Cooperation Agreement’ – an ambitious agreement, but one that amounts to a major change 
for citizens, companies and public authorities in both the EU and the UK.
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According to Mitsilegas & Monar & Rees, crimmigration law in the EU can be observed 
on two levels. The first is “of the EU and the Schengen Area”.374 As regards the Schengen 
Area, they conclude that “there are no more internal border controls”.375 This means that 
persons can travel between the Schengen member states without passport control. As a 
result, the Schengen member states share a common external border where immigration 
controls are carried out for persons entering or leaving this territory.

Mitsilegas & Monar & Rees show that “[t]he second level along which crimmigration law 
has developed in the EU is the level of the individual Member States”.376 The EU member 
states have agreed to a uniform European migration policy. Core elements of this policy 
concern the free movement of persons within the Schengen area and the possibility to 
limit the migration of third-country nationals. During this period, more attention was 
paid to illegal immigration and organized crime.377 Mitsilegas & Monar & Rees concluded 
that

“concerns arose that unlawful migration from outside the EU might undermine 
economic stability because of labour competition, have negative social impacts 
due to employment in twilight industries with inadequate wages and workplace 
rights, or overburden the welfare structures of Member States”.378

The links between internal security, control of organized crime and immigration control 
became most apparent when the EU expanded its role in governing migration and border 
control. These links were manifested legislatively, through EU directives to criminalize the 
facilitation of illegal entry across the border or of residence in a member state without 
authorization.379 Fears of unchecked flows of crime and migration into the Schengen Area 
led to the creation of security agencies like FRONTEX380 and Europol.381 These EU agencies 
seek to monitor and control the movements of non-EU citizens. Parkin points out that the 
rise of these agencies coincided with a discourse in the EU that has fuelled public concern 

374 V. Mitsilegas, J. Monar, and W. Rees (2003), p. 53; See also J.P. Stumpf (2015), p. 240.
375 V. Mitsilegas, J. Monar, and W. Rees (2003), p. 53.
376 Ibid.
377 Ibid.
378 Ibid. See also J.P. Stumpf (2015), p. 240.
379 V. Mitsilegas, J. Monar, and W. Rees (2003), p. 56.
380 Frontex promotes, coordinates and develops European border management in line with the Charter 

applying the concept of Integrated Border Management. It helps border authorities from different EU 
countries work together. The agency was set up in 2004 to reinforce and streamline cooperation between 
national border authorities. See https://frontex.europa.eu/about-frontex/who-we-are/tasks-mission/.

381 Europol is the EU’s law enforcement agency whose main goal is to help achieve a safer Europe for the 
benefit of all EU citizens. Europol does this by assisting the EU’s member states in their fight against serious 
international crime and terrorism. See www.europol.europa.eu/.
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about “the connection between immigration and migration-related criminal acts such as 
smuggling and human trafficking as well as terrorism” and that is seen as a threat to the 
national security.382 In conjunction with these new agencies, Aas argues, the EU has seen 
a proliferation of surveillance systems justified by the risk of cross-border crime such as 
the Schengen Information System (SIS) and the Visa Information System (VIS).383 Both of 
these databases monitor and control the mobility of non-EU citizens. SIS was developed 
with the aim of creating more safety in Europe by detecting and immobilizing criminals 
crossing EU external borders. It is striking, as Aas points out, that both data systems work 
“with selective identification of risk categories”.384 Aas further states that “these EU cross-
border surveillance networks embody the changing modes of risk thinking and social 
exclusion, and are inscribed with specific notions of otherness and suspicion”.385

Majcher demonstrates that “the set of EU rules governing immigration detention can be 
seen as supporting scholars’ arguments about creeping crimmigration with respect to the 
treatment of non-citizens”.386 She qualifies the EU immigration detention regime as a 
“greater criminal punitiveness within a formally administrative system of immigration 
regulation”.387 According to Majcher, the EU directives contain measures that are classified 
as administrative but that in fact are criminal in nature. It is striking that detention of 
migrants sometimes leads to longer detention than those imposed on convicted 
criminals.388

To the developments in the EU discussed previously, I add the Return Directive and 
instruments such as the return decision and the detention. This directive “aims to set out 
common standards and procedures in Member States for returning illegally staying third-
country nationals”.389 The case law of the CJEU shows us that member states – albeit under 
certain conditions – may use national criminal sanctions as long as they do not frustrate 
the objective set out by the Directive (i.e. the return of illegally staying third-country 
nationals). In my opinion, this directive and the return decision, entry ban and the 

382 See J. Parkin, ‘EU Home Affairs Agencies and the Construction of EU Internal Security’, CEPS Liberty and 
Security in Europe Papers No. 53, Centre for European Policy Studies, Brussels (2012), p. 7.

383 See K.F. Aas (2011), p. 332: The Schengen Information System (SIS) is an information sharing system for 
security and border management in Europe. The Visa Information System (VIS) is a system for the 
exchange of visa data between Schengen States.

384 K.F. Aas (2011), p. 332.
385 See ibid. See also J. Parkin, ‘The Criminalisation of Migration in Europe. A State-of-the-Art of the Academic 

Literature and Research’, CEPS Paper in Liberty and Security in Europea (2013), p. 7; J.P. Stumpf (2015), 
p. 240.

386 See I. Majcher (2013), p. 17.
387 T. Miller (2003), pp. 611-666.
388 I. Majcher (2013), p. 17.
389 Art. 1 of the Return Directive.
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detention fit within the concept of crimmigration law in the EU. The return decision 
imposes an obligation on the illegal third country national to leave the territory of the 
member states. The migrant becomes an outsider in society. An entry ban will lead to the 
migrant being prohibited from re-entering the territory of the member states for a specific 
period. As a consequence, the migrant cannot become part of the society for a specific 
period. Furthermore, the member states have the space to punish illegal stay or re-entry 
with criminal law sanctions. Detention will restrict the migrant’s right to liberty as the 
state will work on his removal to his country of origin or transit. These three instruments 
of the Return Directive can be used as long as the illegal migrant is not criminalized, and 
his position will be marginalized in the society of the member states. As for the Netherlands, 
the merger between criminal law and immigration law has been labelled as 
“vreemdelingenstrafrecht”.390 It is clear that with regard to criminally convicted foreign 
nationals, the ultimate goal of punishment in many cases is permanent removal from 
Dutch society, given the prevailing climate in the Netherlands with regard to both crime 
and migration. Tackling criminal migrants is something that most political parties can 
agree on.391 However, it raises questions about the protection of fundamental rights of 
foreign nationals in the Netherlands and the extent to which a different policy with regard 
to foreign nationals is justified on the ground that they are not a full member of society.392

2.10  Post-Expulsion Risks: Double Crimmigration

The criminalization of the migrant is a phenomenon not only in the receiving states (USA 
and Europe) but also in the countries of origin or transit. In some third countries illegal 
emigration has been criminalized in legislation and practice, and this can lead to criminal 
sanctions. Furthermore, international reports have shown that returnees from Europe to 
their country of origin or transit face serious risks of violation of their fundamental rights 
such as restrictions on their economic rights with money extortion, violation of the 
principle of non-refoulement (Art. 4 EU Charter and 3 ECHR) and violation of the right of 
liberty (Art. 6 EU Charter and 5 ECHR) with detention.393 The EU member states should 
closely examine these serious problems of the returnees. As Alpes & Nyborg Sorensen 

390 J.R.KA.M. Waasdorp and A. Pahladsingh, Het inreisverbod. Op het snijvlak van het vreemdelingenrecht en 
het strafrecht, The Hague: Sdu Uitgevers (2016a).

391 J. Brouwer (2020c).
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and Exclusion in the Use of Sanctions’, The Hague: Eleven International Publishing (2012).
393 M.J. Alpes and N. Nyborg Sorensen, ‘Post-Deportation Risks: People Face Insecurity and Threats After 

Forced Returns’, Policy Brief, DIIS Policy Brief, November 2016; Stichting LOS, Post deportation risks, A 
country catalogue of existing references, October 2017; United Nations High Commissioner for Human 
Rights (OHCHR), Unsafe and Undignified, The forced expulsion of migrants from Libya, May 2021.
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have noted, the EU member states have a responsibility towards returnees who are 
removed to their country of origin or transit.394 Furthermore, they call attention to the 
need for EU member states to create an effective form of cooperation with an illegal third 
country national regarding the return to their country of origin or transit.395 In this regard 
it is necessary for the member states to inform the migrant of the situation in the country 
of return and of possible risks.396

Alpes & Nyborg Sorensen have shown that on arrival in the country of origin or transit, 
expelled migrants are at risk of ‘economic and psychosocial harm’,397 and so are migrants 
who opt for assisted return programmes. Alpes & Nyborg Sorensen have found that on 
arrival in a state these returnees do not have family, friends or other persons who can help 
them with the basic needs such as employment, housing, or access to health care. These 
elements pose economic and social risks as the returnee needs to adapt to the society of 
the country of origin or transit.398 Deportation of the returnee to the country of origin or 
transit can have the following economic consequences with regard to education options 
and the exercise of a profession in the country of origin or transit. According to Alpes & 
Nyborg Sorensen, it is also possible that social security benefits that have accrued in an EU 
member state cannot be paid out in the country of origin or transit.399 They have shown in 
regard to the social risks that returnees may be psychologically affected and can be 
vulnerable to depression or, in the worst-case scenario, to suicide.400 Other social risks are 
that after deportation the returnees will be separated from their families (Art.  7 EU 
Charter and Art.  8 ECHR) and that the position of vulnerable persons is precarious, 
especially in regard to health care.401

In some cases, readmission entails a risk of persecution and torture and inhumane and 
degrading treatment, which are a violation of Article 4 EU Charter and Article 3 ECHR. 
Such a risk may arise from state officials in the countries of origin or transit who arbitrarily 
detain and mistreat forced returnees. According to Alpes & Nyborg Sorensen, these 
violations can also come from non-state actors such as private persons or organized 
criminals.402 It is remarkable, according to Alpes, that “[s]tates and international 
organizations do not systematically collect information about what happens to forced 

394 M.J. Alpes and N. Nyborg Sorensen (November 2016).
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returnees”.403 In this regard, Alpes points to the published report of the Post-Deportation 
Monitoring Network, which describes “monetary extortions, detention and torture in a 
number of countries, including Albania, Algeria, Cameroon, Congo, Egypt, Eritrea, Haiti, 
Iran, Morocco, Pakistan, Senegal, Sri Lanka and Tunisia and Pakistan”.404 Especially when 
viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection of the migrant and the legal position of the migrant), these risks are 
problematic. Countries of origin or transit with weak judiciary systems and systematic 
impunity offer little protection to forced returnees from fundamental rights violations. 
This could violate the access to justice and the right to a fair trial for the returnee (Art. 47 
EU Charter and Art. 6 and 13 ECHR). Forcibly returning individuals also risk inhumane 
and degrading treatment that amounts to a violation of the non-refoulement principle 
(Art. 4 EU Charter and Art. 3 ECHR). The groups of risks highlighted in the foregoing 
explain why many people attempt to re-migrate after deportation. In the light of the 
principle of non-refoulement, member states are prohibited from returning persons to a 
(third) country if they can be expected to receive inhumane treatment there. Returnees 
will face other problems in the light of fundamental rights protection as they will have 
challenges such as secure shelter and access to housing and employment. These elements 
pose economic and social risks as the returnee needs to adapt in the society of the country 
of origin or transit.

Case studies have shown that illegal third country migrants who are expelled by the EU 
member states as forced returnees will face serious problems on arrival in their country of 
nationality.405 In this regard an important element is the repercussions of the externalization 
and internalization of border controls in the countries of origin that have resulted in “the 
criminalization of emigration in the country of origin”.406 Aspiring migrants are prosecuted 
if their departure projects fail to respect the entry requirements of countries in the member 
states of the EU.

403 J. Alpes, ‘What Happens After Deportation? Human Stories Behind the Closed Doors of Europe’ 
(November  2016), www.law.ox.ac.uk/research-subject-groups/centre-criminology/centreborder-
criminologies/blog/2016/11/what-happens.
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w w w.re f uge e lega l a id in for mat ion .org/p ost -dep or t at ion-monitor ing#http : / /w w w.re f u 
geelegalaidinformation.org/post-deportation-monitoring.

405 J. Alpes, C. Blondel, N. Preiss, and M. Sayos Monras, ‘Débouté du droit d’asile:la triple peine’, Les expulsés, 
leur voix, leurs droits, volume 107, (2015), pp.  123-124; J. Alpes, C. Blondel, and N. Preiss, ‘Pénaliser 
l’émigration: l’Europe complice’, Les expulsés, leur voix, leurs droits, volume 107, (2015), pp. 26-29; M.J. 
Alpes, ‘Airport Casualties: Non-Admission and Return Risks at Times of Internalized/Externalized Border 
Controls’, Social Sciences, volume 4, (2015), pp.  742-757; N. Sørensen, ‘Revisiting the Migration-
Development Nexus: From Social Networks and Remittances to Markets for Migration Control’, 
International Migration, volume 50, no 3, (2012), pp. 61-76.
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Anti-fraud discourses reinforce both national identity and the idea that nation states are 
communities of value.407 Therefore, border controls are legitimated in terms of the values 
they are supposed to defend, and emigration states in the ‘Global South’ have begun to 
adopt a more security-driven approach to migration. This migration policy disregards the 
needs and social risks of the population.408 This has a background in the securitization of 
the state. Alpes, Blondel and Preiss showed that in line with Morocco, Algeria and Tunisia, 
Cameroon has seen the criminalization of emigration, manifest in the emergence of case 
law on a so-called offence of “attempting to emigrate illegally”.409 Furthermore, they 
pointed out that 3 years after the Euro-Mediterranean Association Agreement and 2 years 
after a series of bilateral readmission agreements with EU member states, Morocco passed 
a law criminalizing irregular exit attempts in 2003.410 Moreover, they noted that Tunisia 
amended its legislation in December 2003 and March 2004.411 Furthermore, they showed 
that Algeria had passed a law in 2008 criminalizing illegal exit attempts.412 This law came 
3 years after the signing and entry into force of the Euro-Mediterranean Association 
Agreement in 2005 and 1, 2, 4 or 5 years, respectively, after bilateral readmission 
agreements with Malta, France, Spain, Germany, Switzerland and the UK.413 Alpes has 
shown that in Cameroon the offence of “attempting to emigrate illegally” can be traced 
back in case law to 2013.414 This follows the signature of a French Cameroonian bilateral 
agreement on migration and development in 2009, foreseeing financial and technical 
support for the Cameroonian police in its combat against illegal migration.415 In the 
Cameroonian situation, the fraud agenda of police officers and magistrates has led to the 
creation of case law that establishes an offence of “attempting to emigrate illegally”.416

Article 13 (2) of the Universal Declaration of Human Rights affirms the fundamental right 
for persons to leave a country. It states: “[E]veryone has the right to leave any country, 
including his own, and to return to his country.” This fundamental right is also codified in 
Article 12.2 of the ICCPR and Article 2 of Protocol No. 4 to the ECHR. This fundamental 
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right to leave a state belongs to citizens and to migrants.417 It is important to express that 
the States are obligated to respect the right to leave any country. Examples in which illegal 
emigration is sanctioned by criminal measures in a state will raise questions as to whether 
these criminal measures are a violation of this fundamental right. This issue falls out of the 
scope of the research question of this study.

Furthermore, case studies in the transit states have also shown serious problems for the 
migrants. The situation in the African state of Niger as a transit country for migrants who 
want to continue on from Niger to North Africa (Lybia or Algeria) en route to Europe is a 
special situation. Since the migration summit in Valletta418 on 11 and 12 November 2015, 
just after the migration crisis in Europe, EU and African leaders agreed on a common 
action plan on migration. The EU has awarded African states – especially Niger – millions 
of euros419 towards controlling “migration flows and to fight migration from Africa” with 
the EU Emergency Trust Fund for Africa (EUTF for Africa).420 In this context it is 
important to refer to the EU-Turkey Deal, which was concluded on 18 March 2016.421 
According to the deal, the EU paid Turkey billions of euros in exchange for the effective 
closure of the sea route to migrants between Turkey and Greece. As a consequence of this 
deal, the Central Mediterranean route between North Africa and Italy came to be most 
used as a route by migrants to get to Europe.422

The measures taken by the Niger authorities were tightening up border security, 
criminalizing human smugglers and taking pickups that serve as a means of transport to 
North Africa. In this context special reference needs to be made to the criminal measure 
introduced in 2015, namely the ban on the transport of undocumented migrants.423 To 
promote this law in Niger signs have been posted on the streets with warnings that the 
transportation of undocumented persons is prohibited with an EU flag. This new law thus 
criminalizes emigration.424 Moreover, the law creates an obstacle “[to] the free movement 

417 For more see Commissioner for Human Rights, Issue Paper: The right to leave a country, Council of 
Europe, Stratsbourg, 2013.

418 Valletta Conference on Migration, 11 and 12 November 2015.
419 European Commission, ‘EU Cooperation with Niger: European Commission – Fact Sheet,’ 

13 December 2017: In 2016 Niger received 200 Million Euro for migration related projects.
420 https://ec.europa.eu/trustfundforafrica/content/about_en: The European Commission, 25 EU member 

states, Norway and Switzerland signed this pact with their African partners. This fund pledged €1.8 billion 
in aid, with other development assistance of €20 billion every year.

421 European Council 18 March 2016, EU-Turkey Statement, Press release, 144/16.
422 Global Detention Project, Country report Immigration detention in Niger: expanding the EU-financed 

zone of suffering through ‘penal humanitarism’, 2019.
423 Law number 2015-36.
424 M. Weihe, L. Müller-Funk, and M. Abdou, ‘How EU Pressure Hampers Circular Migration between Niger-

Libya’, German Institute for Global and Area Studies (2021); Alarme Phone Sahara (APS), The 



65

2   The Concept of Crimmigration Law

of persons between the ECOWAS countries”.425 As a result, Niger is not complying fully 
with its treaty obligations. Another problem with this law is that detention of migrants 
without papers is allowed without any specific reason, raising concerns about the 
protection of the fundamental rights of these detainee.426 Much of the support from the 
EU to Niger has been provided under the rubric of ‘humanitarian aid’.427 Part of this aid is 
earmarked for programmes that criminalize migration activities. This phenomenon is 
referred to by scientists as ‘penal humanism’.428

Although the flow of migrants from Niger to the EU is decreasing, the migration flows 
from Africa in 2021 had not stopped. Other travel routes are being used by migrants and 
their smugglers to reach Europe. The security situation in Niger has also deteriorated 
owing to an increase in terrorist attacks by IS, Al Qaeda and Boko Haram.429

Regarding the situation in Libya, in 2017 the EU invested in more cooperation with Libya 
in order to regulate the migration from Africa to the EU.430 Steps that are taken are to build 
up the border control by the Libyan authorities and measures against human traffickers in 
order to prevent illegal migration to the EU.431 In November  2017, following CNN’s 
revelations about human slavery in Libya, return operations appeared as a necessary 
protective response.432 Several international reports have shown that the situation of 
migrants in Libya has worsened as they risk serious violations of fundamental rights such 
as several forms of inhuman treatment433 (Art.  4 EU Charter and 3 ECHR), arbitrary 

criminalization of mobility and the rhetoric of defending migrants: the Niger experiment, August 2021.
425 The 15 members of the Economic Community of West African States (ECOWAS) are Benin, Burkina Faso, 

Cabo Verde, Cote d’Ivoire, The Gambia, Ghana, Guinea, Guinea-Bissau, Liberia, Mali, Niger, Nigeria, 
Senegal, Sierra Leone and Togo. www.ecowas.int/member-states/.

426 Global Detention Project (2019); End of mission statement of the UN Special Rapporteur on the human 
rights of migrants, Felipe González Morales, on his visit to Niger (1-8 October 2018), www.ohchr.org/en/
NewsEvents/Pages/DisplayNews.aspx?NewsID=23698&LangID=E: “Even though the alleged purpose of 
the law is to prevent and combat the illicit smuggling of migrants and to protect migrants’ rights, the law 
allows for the detention of migrants subjected to illicit smuggling, without clarifying the grounds for such 
detention, which is of serious concern.”

427 Global Detention Project (2019).
428 M. Bosworth, ‘Penal Humanitarianism and Sovereign Power’, Border Criminologies (6 March 2019). www.

law.ox.ac.uk/research-subject-groups/centre-criminology/centreborder-criminologies/blog/2019/03/
penal.

429 https://eenvandaag.avrotros.nl/item/hoe-ons-migratiebeleid-dit-land-in-afrika-volledig-heeft-ontwricht-
het-leven-heeft-hier-niks-meer-te-bieden/.

430 Malta Declaration by the members of the European Council on the external aspects of migration: addressing 
the Central Mediterranean route, 3  February  2017, www.consilium.europa.eu/en/press/press-
releases/2017/02/03/malta-declaration/.

431 Ibid.
432 J. Alpes, ‘Emergency Returns by IOM from Libya and Niger’, Brot für die Welt and Medico International 

(2020), p. 6.
433 Some examples are murder, torture, sexual violence by state and non-state actors.
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detention (Art. 6 EU Charter and Art. 5 ECHR), slavery and forced labour (Art. 5 EU 
Charter and Art. 4 ECHR).434 Furthermore, the situation of migrants in Algeria as a transit 
state to the EU is also worrying in regard to the detention grounds and facilities.435 
Additionally, research has shown that migrants who have returned from Libya, Algeria 
and Niger to their country of origin will face social and economic problems arising from 
the weak structures in these states. The returnees have problems with access to work, 
housing facilities and health care436 and hence continue to try and realize their ambitions 
towards social mobility and protection through repeated travel attempts. As Alpes has 
stated, states and international organizations should try to avoid and prevent harm to 
migrants. Furthermore, persons should be empowered to claim their rights, and 
humanitarian assistance should be based on the needs of the person and not on migration-
control considerations.437 All the aforementioned studies have shown that illegal migrants 
who are forced returnees fall outside the society in the EU as they are expelled, i.e. in the 
situation in which they are expelled by the EU member states and not in the situation in 
which they return voluntarily. But if they arrive in the country of their nationality or in a 
transit state, there is a risk of criminalization in the form of criminal sanctions such as 
fines and detention. As noted earlier, in my view these migrants become at least suspect 
citizens and face a form of ‘double crimmigration’ as they risk being penalized twice,438 
“[f]irstly, by their involuntary return from the EU for being there as an illegal person and 
secondly by the instigation of criminal proceedings against them for illegal emigration”.439 
Criminal sanctions are applied twice in the sphere of migration. This double penalization 
does not violate the ne bis in idem principle as the facts and the protected legal interests 
are not the same.

The phenomenon of ‘double crimmigration’ touches all three perspectives within the 
framework on the basis of which the phenomenon and law of crimmigration are analysed 

434 Amnesty International: Libya: ‘No one will look for you’: Forcibly returned from sea to abusive detention 
in Libya, 15  July  2021, MDE 19/4439/2021, www.amnesty.org/en/documents/mde19/4439/2021/en/; 
Medecins Sans Frontieres (MSF), Libya: Recurrent violence against refugees and migrants in Tripoli 
detention centres forces MSF to suspend activities, 22  June  2021; https://msf-seasia.org/news/libya-
recurrent-violence-against-refugees-and-migrants-tripoli-detention-centres-forces-msf; O. Karasapan, 
‘Libya’s Migrants and Crimes Against Humanity’, EDU Blog (November 2021), www.brookings.edu/blog/
future-development/2021/11/02/libyas-migrants-and-crimes-against-humanity/.

435 R. Farrah, ‘Algeria’s Migration Dilemma: Migration and Human Smuggling in Southern Algeria’, Global 
Initiative against Transitional Organized Crime (2020), pp. 1-53.

436 J. Alpes (2020), p. 16.
437 Ibid., pp. 19-20.
438 The term ‘double crimmigration’ was introduced in the book by A. Pahladsingh (2006). The following parts 

in this section reflects the findings of the book.
439 The term ‘double crimmigration’ is introduced in my book, and this analysis is based on: A. Pahladsingh, 

Crimmigration Law in the European Union: The Return Directive: Return Decisions and Detention (Part 2), 
Oisterwijk: Wolf Legal Publishers (2016).
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and valued in this book (the protection of the fundamental rights of the migrant, legitimacy 
of criminal sanctions and the legal position of the migrant). The deported person can face 
serious risks of violations of fundamental rights when penalized in the country of origin 
or transit. The fundamental rights that are at stake are human dignity (Art. 1 EU Charter), 
inhuman treatment or torture (Art. 4 EU Charter or Art. 3 ECHR) and private or family 
life (Art. 7 EU Charter or Art. 8 ECHR). The use of criminal sanctions in the country of 
origin or transit will have an effect on the returnee. Important aspects that need to be 
taken into account are the proportionality of the criminal sanctions, the conditions 
prevailing in the detention centre. It is important that the use of criminal sanctions does 
not lead to being marginalized in the country of origin or transit. The last aspect is that the 
legal protection of the migrant is secured and that the returnee can have the right to 
challenge the criminal sanctions (legal remedies) in an independent and impartial court 
or tribunal and to have a fair trial (Art. 47 EU Charter, Art. 6 and 13 ECHR). The EU also 
has a responsibility in the transit states such as Libya and Niger in regard to the vulnerable 
situation of migrants as the EU is funding these states in an effort to control the illegal 
migration to the EU and returnees often try to travel back to the EU.

These returnees in the country of nationality have a high risk of losing their membership 
in society as they risk several forms of penalization. The role of the family here is important 
in that they can provide some measure of social protection. But if there is no family 
structure for these persons, they risk being vulnerable to criminal and/or radical groups 
as they are marginalized in society, and the risk of radicalization is one of concern.440 If 
these persons become active for a terrorist organization this poses a real danger to the 
country of nationality but potentially also to the EU member states if these persons have 
designs in the EU.441 In this regard monitoring of forced returnees by NGOs could help the 
EU member states in their return policy, especially when these failed migrants decide to 
return to the EU. As Alpes clearly stated, “[i]t is important that what happens after 
deportation does not go unnoticed”.442 I agree with Alpes’s solution that “a better 
examination of the human costs of forced returns and the political responsibilities of EU 
States for post-deportation risks is essential”.443 A system of effective forced return 
monitoring must be put in place. Extraterritorial complaint mechanisms and legal aid for 
out-of-country appeals are also needed. Memoranda of understanding and agreements 
with readmission clauses should be negotiated with the participation of parliamentarians 
and civil society and be made publicly available. Cooperation with countries of origin 

440 A. Pahladsingh (2016).
441 Ibid.
442 J. Alpes (2016).
443 Ibid.
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should strengthen local judicial systems and secure the confidentiality of information on 
prior illegal status, asylum claims, health and sexual orientation.

When migrants have to leave the EU, one response is to launch information campaigns 
about the risks involved in illegal migration. Information campaigns often assume that 
states are the only authorities in the lives of migrants.444 However, moral expectations 
exerted on migrants by family members and friends are also crucial to ensuring legitimate 
behaviour. Information campaigns on migration risks can only be effective if they reckon 
with the moral authority not only of states but also of migrant families.445

Another important element is support from the social networks of the migrant in order to 
get police protection on their return to the country of origin.446 Returnees also depend on 
their family networks to avoid inhumane imprisonment conditions by negotiating and 
lobbying with state actors such as police officers and judges on the outcome of court 
sentences. Such efforts to combat fraud can fuel corruption. This puts the families of the 
migrant in the country of origin in a vulnerable position.447 In my view it is also to the 
benefit of the EU member states that the illegal third country nationals return voluntarily 
instead of being forced to return (costs of detention and expulsion).

2.11  Conclusions

This study employs the classical definition of crimmigration law and not the broad 
definition. The classical term for crimmigration law “consists of the letter and practice of 
laws and politics at the intersection of criminal law and immigration law”.448 As we have 
seen, this definition is derived from Stumpf.449 The reason for using the classical definition 
of crimmigration law for this study on the Return Directive is that this study will only 
encompass legal aspects, not the social aspects of crimmigration (broader definition of 
crimmigration). The study focuses on the merger of criminal law with immigration law in 
relation to the EU Return Directive. It analyses the law on the levels of the legislature and 
judiciary. It is not an interdisciplinary study.

444 Ibid.
445 Ibid.
446 Ibid.
447 Ibid.
448 J.P. Stumpf (2006).
449 Ibid.
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Crimmigration law has two main aspects. The first is the expansion of immigration 
consequences such as deportation or exclusion grounds based on criminal convictions. 
The second concerns the expansion of criminal law and criminal procedural tools as a 
means of regulating migration, especially unauthorized migration, such as criminal 
prosecution for illegal entry and illegal re-entry, unlawful presence or unlawful border 
crossing.

In this chapter four main differences between the US and European legal contexts were 
noted. In particular, attention was drawn to the transnational forms of legal regulation in 
the EU as an important difference between the US and European legal contexts. In the EU, 
member states have the competence to use criminal law. It is therefore justified to assume 
that the differences between EU member states will widen with regard to the application 
of criminal sanctions in the field of migration law. That is why further regulation at the EU 
level is needed regarding the use of criminal law measures in the field of the return of 
migrants. In the European literature, securitization is the main driver for initiating 
criminal law measures against migrants, while in the US literature, crimmigration is the 
main driver. In my view, securitization in which the migrant is seen as “a threat to the 
national security of the state” leads to more criminal prosecution and spills over into 
crimmigration because immigration and criminal law merge.450 The crimmigration 
perspective and the differences from the securitization perspective, which has so far 
dominated European critical scholarship on the regulation of migration, are increasingly 
becoming blurred owing to contemporary developments. Securitization in the EU has led 
to the use of more criminal sanctions in the area of migration law, which, in turn, has led 
to “the merger between criminal law and immigration law”. In this perspective the 
character of sovereignty is changing, indicating shifts concerning the demarcation 
between the inside and the outside of the sovereign state. The state’s response to 
immigration is an important illustration of these developments. The distinction between 
criminal law measures and measures protecting national security is of fundamental 
importance in the modern state, corresponding to distinctions between society and state, 
police and military. In the case of Tsakouridis, the CJEU clarified that the member states 
are allowed to take measures to protect the public security that “covers both a Member 
State’s internal and its external security”.451 Internal and external security contain

450 J. Huysmans (2000); A. Ceyhan and A. Tsoukala (2002); G. Karyotis (2007).
451 CJEU 23 November 2010, Case C-145/09, Tsakouridis, ECLI:EU:C:2010:708, p. 43.
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“the functioning of the institutions and essential public services and the 
survival of the population, as well as the risk of a serious disturbance to foreign 
relations or to peaceful coexistence of nations, or a risk to military interests”.452

This CJEU judgment illustrates a broad definition of the public security in which member 
states are allowed to take measures that amount to the criminalization of migration. This 
study examined how the legal regulation of migration in Europe is influenced by the 
phenomenon of crimmigration law and the extent to which the particularities of the EU 
legal order and European human rights law pose limits to measures of crimmigration.

Various authors have also pointed to the risk that crimmigration will lead to a growing 
group of ‘outsiders’, because both criminal law and immigration law are increasingly used 
to place people out of society.453 Crimmigration also has an impact on the punishment of 
criminal foreigners. The moment criminal interventions apply to foreign nationals without 
a right of residence, the emphasis shifts considerably and more overtly to exclusion. While 
regular prisoners are given rehabilitation opportunities and deserve a second chance, this 
does not apply to foreign nationals who are no longer part of the community. This 
distinction ultimately results in a parallel criminal justice system for aliens in which the 
removal of detainees becomes the main objective. In many cases this seems to be similar 
to the classic banishment.

Understanding the role of the membership is critical to the study of crimmigration. 
Conceptions of membership are fundamental to the two constituent parts of crimmigration 
law: criminal law and immigration law. Criminal law concerns itself with identifying 
when an act is so repugnant that the actor must be excluded from the liberty that members 
of society usually enjoy. Immigration law concerns itself with the question of who may 
formally join the membership of a society and who should be excluded or expelled. Both 
areas of law function as expressions of a society’s view of membership. They exclude some 
through incarceration or expulsion from the country.

Scholars have placed the crimmigration trend within the sphere of three larger 
developments: nativism and populism, overcriminalization and an obsession with 
(national) security. These developments place the migrant as the enemy, and states rely 
more on restrictive measures such as criminal sanctions against migrants.

452 Case C-145/09, Tsakouridis, ECLI:EU:C:2010:708, p. 44.
453 J. Stumpf (2006), p. 397; D.A. Sklansky (2012), p. 160; M.A.H. van der Woude, J.P. van der Leun, and J.A 

Nijland (2014), p. 561.
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Sklansky argues that crimmigration cannot be separated from the broader tendency of “ad 
hoc instrumentalism”.454 Sklansky refers to a way of thinking about law and legal institutions 
in which a formal distinction between areas of law is of secondary importance and where 
government officials can choose on a case-by-case basis the instrument that is most 
effective in resolving a problem. Crimmigration makes it possible for the authorities to use 
a combination of both tools to deal with individuals at risk, be it a criminal, a foreigner or 
both. Whether that approach is based primarily on immigration law or criminal law is 
hardly relevant, as long as the goal is achieved. Sklansky concludes that the best way to 
address these concerns is to improve the transparency of the system, including the different 
responsible actors. I would like to add another element as a solution, namely, that 
crimmigration law and policy should be coherent and systematic within a legal field. This 
principle of coherence and systematization can be derived from EU law. The legal standards 
and their interpretation require internal and external coherence in crimmigration law to 
ensure its meaningful enforcement in the future as a means for social justice. In my study, 
transparency will play a role as it is one of the main factors that can justify the use of 
crimmigration.

Returnees can risk different forms of problems when they enter their country of origin or 
transit such economic and psychosocial risks and criminal sanctions. In relation to 
criminal sanctions, they risk a form of ‘double crimmigration’ as they risk being penalized 
twice, “firstly by their involuntary return from the EU for being there as an illegal person 
and secondly by the instigation of criminal proceedings against them for illegal 
emigration”.455 EU member states should take the ‘double crimmigration’ into account 
when considering expelling illegal third country nationals in their return policy. In this 
context the migration authorities of the EU member states should investigate in which 
countries forced returnees will be penalized. This should be a consideration in the return 
agreements between the EU member states and the countries of nationality in which the 
EU member states incorporate provisions in these agreements to prevent forced returnees 
from being penalized. Another option is that the EU member states in practice put 
pressure on the countries of nationality not to penalize the forced returnees. Furthermore, 
the migration authorities should take ‘double crimmigration’ into account when they hear 
the illegal third-country national, for example when they want to issue a return decision 
(Art. 5 Return Directive). The migration authorities in the member states could thereby 
persuade the third country national to return voluntarily instead of being forced to 
because there is a risk of criminal sanctions in the country of nationality. It is to the benefit 

454 D.A. Sklansky (2012), p. 161.
455 A. Pahladsingh (2016).
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of the EU member states that the illegal third country nationals will return voluntarily 
instead of being forced to return (costs of detention and expulsion).

In this book crimmigration is examined mainly from three perspectives: the fundamental 
rights protection of the migrant (first perspective), the legitimacy of criminal sanctions 
(second perspective) and the legal position of the migrant (third perspective). These brief 
descriptions are used throughout as labels in order to briefly indicate which perspective is 
under discussion. These three perspectives constitute the framework through which the 
phenomenon and law of crimmigration is analysed, problematized and valued. My 
theoretical framework allows member states to use effective measures, such as criminal 
sanctions, in their migration policy. The legitimacy of the use of criminal sanctions is a 
fact of life. The reason for this lies in the effectiveness of the measure. However, there are 
two preconditions for using criminal sanctions in migration policy. My theoretical 
framework allows states to use effective measures, such as criminal sanctions, in their 
migration policy that will lead to more returnees, with two preconditions. First, the 
marginalization of migrants should be avoided. Second, the fundamental rights of the 
migrants should be sufficiently protected. These two preconditions are necessary to avoid 
the negative side effects of the crimmigration phenomenon such as discrimination, ethnic 
profiling and marginalization of the migrant in society. In this study this framework is 
used in relation to the EU Return Directive.

In my view, no problem occurs when criminal law is used for migration policy as these 
criminal measures can work effectively in order to achieve higher rates of returnees of 
illegal migrants in the EU as long as procedural safeguards are provided to them as in 
criminal law and the fundamental rights of the migrant are protected. In criminal law 
important procedural safeguards are applicable under Article 5 EU Charter and Article 6 
ECHR. Anyone who is deprived of their liberty has important procedural safeguards such 
as the right of the defence, the right to have effective remedies, the right to have a fair trial, 
the right to be heard, the right to a public hearing and the right to privacy. These should 
also be applicable to migrants as they form the minimum level of protection required in 
order to have a fair trial, which is a fundamental right under Article 5 EU Charter and 
Article  6 ECHR. The focus in this book relies largely on the rule of law concerns. 
Crimmigration law is problematic when it comes to the criminalization of migration and 
criminal measures are used in an arbitrary way by the member states and fundamental 
rights are at stake. Examples are the criminalization of various migration law violations, 
the use of immigration detention for unauthorized migrants and the involvement of 
policing and even military actors in controlling migration.
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3  Analysis of the Return Directive

3.1  Introduction

According to Article 1 of the Return Directive, the aim is

“to set out common standards and procedures in the Member States for 
returning illegally staying third-country nationals, in accordance with 
fundamental rights as general principles of EU law as well as international law, 
including refugee protection and human rights obligations”.

The aim of this chapter is to review the Return Directive in the light of fundamental rights 
law (EU and international) and also to provide a general overview. Furthermore, there is 
an analyses on the legislative developments of the Return Directive regarding the balance 
between the effective measures in order to fulfil expulsion of the illegal third country 
national and the protection of the fundamental rights. The return process, according to 
Acosta Arcarazo, is heavily criticized by the European parliament, international 
organizations such as the United Nations and the Council of Europe, as well as by different 
non-governmental organizations (NGOs) that have been inspired by the protection of 
fundamental rights protection.456 The Return Directive was also criticized by Latin 
American regional organizations and states.457 The same process of criticism of the lack of 
fundamental rights protection can be seen with the proposal for the recast of the Return 
Directive, which is more effectively driven than the current directive and that attracted 
more criticism from the European Parliament, international organizations and NGOs in 
the light of the fundamental rights law. Section 3.2 will focus on the development of an 
area of freedom, security and justice. The Directive must be understood in the light of this 
development. Sections 3.3 and 3.4 will provide an overview of the Commission’s Proposal 
regarding return and the process of adoption, respectively. Section  3.5 contains an 
overview of the Directive. Section 3.6 will offer a closer look at the scope of this directive. 
As there is a proposal from the European Commission for a recast of the Return Directive 
at the level of the EU legislature, Section 3.7 entails an overview of this proposal for the 
Return Directive with the main changes. In Section 3.8 the main opinions of the other EU 
institutes, such as the Council and European Parliament, in the EU legislative process on 

456 D. Acosta Arcarazo, Latin American Reactions to the Adoption of the Returns Directive, Brussels: Centre for 
European Policy Studies (CEPS) (2009).

457 Ibid.
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the proposal for a recast of the Return Directive are described, and in Section 3.9 the views 
of other stakeholders are summarized. Since the beginning of 2020 the EU has been facing 
the COVID-19 pandemic, which is also affecting the return of illegal third country 
nationals. The Guidance document on return of illegal third country nationals from the 
European Commission for the member states will be summarized in Section 3.10. Finally, 
Section 3.11 provides some concluding remarks regarding the Return Directive and the 
proposal for the recast of the Return Directive and the challenges in the COVID-19 
period.

3.2  The Development of an Area of Freedom, Security and Justice 
(AFSJ)

The development of the AFSJ is important to understand why the Return Directive was 
created, what the background is and what position the Return Directive has in EU law. 
One of the cross-border problems is related to illegal migration and illegal persons on the 
territory of the member states. With regard to the return of illegally staying third-country 
nationals, member states’ legislation differed widely. The European Commission signalled 
that

“this had a distorting effect on the repartition of illegal immigrants within the 
EU and it sent a wrong signal to the outside world in terms of the EU’s 
willingness to combat illegal immigration effectively”.458

Since 1999, the EU has been working on migration in a comprehensive manner, covering 
the harmonization of admission conditions, the rights of legally staying third-country 
nationals and the development of legal measures and practical cooperation to prevent 
illegal migration flows.459 In this respect, the Council has repeatedly affirmed the priority 
it has attached to the development of AFSJ, thus responding to the aforementioned main 
concern of the inhabitants of the member states.460 The progressive establishment of the 
area was a new objective set for the EU by the Treaty of Amsterdam (1999).461 Attempts 

458 See European Commission, Staff Working Document: Annex to the Proposal for a European Parliament 
and Council directive on common standards on procedures in Member States for returning illegally staying 
third-country nationals. Impact Assessment, SEC(2005) 1057, p. 4.

459 European Commission, Communication from the Commission to the Council and the European 
Parliament on EU Return Policy, COM(2014) 199 final, p. 2.

460 F. Bertin, E. Fontanari, and L. Gennari, ‘At the Limen. The Implementation of the Return Directive in Italy, 
Cyprus and Spain’, Germany: bis500 Digitaldruck (2014), p. 2.

461 European Commission, Communication from the Commission to the Council and the European 
Parliament. Area of Freedom, Security and Justice: Assessment of the Tampere programme and future 
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were made to achieve harmonization in legislation by establishing a common set of 
rules.462 The AFSJ is a collection of home affairs and justice policies designed to ensure 
security, rights and free movement within the EU. Areas covered include the harmonization 
of private international law, extradition arrangements between member states, policies on 
internal and external border controls, common travel visa, immigration and asylum 
policies and police and judicial cooperation. Since the Lisbon Treaty of 2009, several 
important new features have been introduced in the AFSJ:

“a more efficient and democratic decision-making procedure that comes in 
response to the abolition of the old pillar structure; increased powers for the 
CJEU; and a new role for national parliaments. Basic rights are strengthened 
by a Charter of Fundamental Rights that is now legally binding on the EU”.463

Article 67 TFEU (objectives of the AFSJ) reads as follows:

“The Union shall constitute an area of freedom, security and justice with 
respect for fundamental rights and the different legal systems and traditions of 
the Member States.
It shall ensure the absence of internal border controls for persons and shall 
frame a common policy on asylum, immigration and external border control, 
based on solidarity between Member States, which is fair towards third-
country nationals. For the purpose of this Title, stateless persons shall be 
treated as third-country nationals.
The Union shall endeavour to ensure a high level of security through measures 
to prevent and combat crime, racism and xenophobia, and through measures 
for coordination and cooperation between police and judicial authorities and 
other competent authorities, as well as through the mutual recognition of 
judgments in criminal matters and, if necessary, through the approximation of 
criminal laws.
The Union shall facilitate access to justice, in particular through the principle 
of mutual recognition of judicial and extrajudicial decisions in civil matters.”

orientations, COM(2004) 401 final, p. 3.
462 F. Bertin, E. Fontanari, and L. Gennari (2014), p. 2.
463 www.europarl.europa.eu/factsheets/en/sheet/150/an-area-of-freedom-security-and-justice-general-

aspects#:~:text=In%202009%2C%20several%20important%20new,new%20role%20for%20national%20
parliaments.
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In the adoption of legislation on illegal migration, the European Council and the European 
Commission adopted the term ‘illegal’ immigration notwithstanding criticism from the 
European Parliament, the Council of Europe’s Parliamentary Assembly and other 
international bodies and institutions. Terms like ‘undocumented’ or ‘irregular’ migrants 
or migration, which are used in most international fora, eschew the link with criminal law 
and criminal activity that the term ‘illegal’ connotes in English.464 With the term ‘illegal’ 
the EU legislature gives the member states latitude to criminalize illegal migration in 
order to expel third country nationals faster.

The Tampere summit of October 1999 placed the objective of the Treaty of Amsterdam at 
the head of the EU’s political agenda.465 The conclusions drawn at the Tampere summit 
identified the development of “the EU into an area of freedom, security and justice as a top 
priority”.466 Four main themes covered by the Tampere summit. The first was “a common 
EU asylum and migration policy”,467 the second was a genuine European area of justice,468 
the third was a Unionwide fight against crime,469 and the fourth was “a stronger external 
action (i.e. outside the EU)”.467

In several policy papers and action plans adopted since 2001,468 the European Commission 
and the European Council have highlighted “the need for improved cooperation among 
member states, intensified cooperation with third countries and the establishment of 
common return standards”.469 On 4 and 5 November 2004, the European Council once 
again called

“for the establishment of an effective removal and repatriation policy based on 
common standards, and for persons to be returned in a humane manner with 
full respect for their human rights and dignity”.470

464 S. Peers et al., EU Immigration and Asylum Law: Second Revised Edition. Volume 2: EU Immigration Law, 
Leiden/Boston: Martinus Nijhoff Publishers (2012), p. 484.

465 COM(2004) 401 final, p. 3.
466 See Fact Sheet #3.1, Tampere. Kick-start to the EU’s policy for justice and home affairs, EC/Directorate-

General Justice and Home Affairs, http://ec.europa.eu/councils/bx20040617/tampere_09_2002_en.pdf.
467 Ibid.
468 European Commission, Communication from the Commission to the Council and the European 

Parliament on a common policy on illegal immigration, COM(2001) 672 final; The Comprehensive Plan to 
combat illegal immigration and trafficking of human beings in the European Union (adopted on 
28 February 2002; Official Journal C 142, 14 June 2002, p. 23) and The Return Action Programme (approved 
on 28 November 2002; 14673/02 MIGR 125 FRONT 135 VISA 172).

469 European Commission, Communication from the Commission to the Council and the European 
Parliament on a common policy on illegal immigration, COM(2001) 672 final.

470 Presidency Conclusions of the Brussels European Council 4/5  November  2004).COM (2004) 628 final, 
p. 22.
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This resulted in the adoption of the ‘Hague Programme’, a multi-annual work programme 
2004-2009 for the area of Justice and Home Affairs.

The Hague Programme is the successor to the Tampere Programme. It is aimed at 

“(i)   improving the common capability of the EU and its Member 
States to guarantee fundamental rights, minimum procedural 
safeguards and access to justice;

(ii)   providing protection to persons in need in accordance with the 
Geneva Convention relating to the Status of Refugees471 and other 
international treaties;

(iii)   regulating migration flows and controlling the external borders of 
the EU;

(iv)   fighting organized cross-border crime and repressing the threat of 
terrorism;

(v)     realizing the potential of Europol and Eurojust;472

(vi)   increasing the mutual recognition of judicial decisions and 
certificates in both civil and in criminal matters; and

(vii)   eliminating legal and judicial obstacles in proceedings on civil 
and family matters with cross-border implications”.473

471 Adopted on 28 July 1951 by the United Nations Conference of Plenipotentiaries on the Status of Refugees 
and Stateless Persons convened under General Assembly resolution 429 (V) of 14 December 1950. Entry 
into force: 22  April  1954, in accordance with Art.  43. See on https://www.ohchr.org/en/instruments-
mechanisms/instruments/convention-relating-status-refugees See also the Additional Protocol to the 
Geneva Conventions.

472 Eurojust stimulates and improves the coordination of investigations and prosecutions between the 
competent authorities in the member states and improves the cooperation between the competent 
authorities of the member states, in particular by facilitating the execution of international mutual legal 
assistance and the implementation of extradition requests. Eurojust supports in any way possible the 
competent authorities of the member states to render their investigations and prosecutions more effective 
when dealing with cross-border crime. At the request of a member state, Eurojust may assist investigations 
and prosecutions concerning that particular member state and a non-member state if a cooperation 
agreement has been concluded or if an essential interest in providing such assistance is demonstrated. 
Eurojust’s competence covers the same types of crime and offences for which Europol has competence, such 
as terrorism, drug trafficking, trafficking in human beings, counterfeiting, money laundering, computer 
crime, crime against property or public goods including fraud and corruption, criminal offences affecting 
the EU’s financial interests, environmental crime and participation in a criminal organization. For other 
types of offences, Eurojust may assist in investigations and prosecutions at the request of a member state. 
See www.eurojust.europa.eu/Pages/home.aspx.

473 Communication from the Commission to the Council and the European Parliament – The Hague 
Programme: Ten priorities for the next 5 years. The Partnership for European renewal in the field of 
Freedom, Security and Justice, COM(2005) 184 final.
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The Schengen Area existed out of most EU member states except for Cyprus, Ireland, 
Bulgaria, Croatia and Romania and the non-EU member states Iceland, Norway, 
Switzerland and Liechtenstein.474 In the Schengen Area the internal borders between the 
member states are abolished. Only under exceptional circumstances may member states 
introduce border controls.475 Owing to the Schengen Area, in which there is no internal 
border, EU citizens and third country nationals have guarantees for free movement 
without special formalities. Citizens can move around in the Schengen Area without being 
subject to border checks.

From the viewpoint of crimmigration (particularly the perspective of the fundamental 
rights protection of the migrant), the negotiations on the EU level in the AFSJ area made 
it clear that there is the approach to realize a common EU return policy in which the 
protection of the fundamental rights of the migrant has to be secured. This is a positive 
element in crimmigration law, in particular the protection of the fundamental rights of 
the migrant. Furthermore, there is the aim to achieve a balance between effective measures 
and the protection of the fundamental rights of the migrant in order to create a common 
return policy.

3.3  The European Commission Proposal Regarding Return

The European Council invited the European Commission to submit a legislative proposal 
in early 2005 and suggested “that this proposal should support effective national removal 
efforts and take into account special concerns about safeguarding public order and 
security”.476 On 9 September 2005 the European Commission published its proposal for a 
Directive

“with a view to provid[ing] for clear, transparent and fair common rules 
concerning return, removal, use of coercive measures, temporary custody and 

474 Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a Union 
Code on the rules governing the movement of persons across borders (Schengen Borders Code), OJ L 77, 
23 March 2016, pp. 1-52. It started with Regulation (EC) No 562/2006 Regulation (EC) No 562/2006 of the 
European Parliament and of the Council of 15 March 2006 establishing a Community Code on the rules 
governing the movement of persons across borders (Schengen Borders Code) OJ L 105, 13 April 2006, 
pp. 1-32.

475 CJEU 26 April 2022, Joined Cases C-368/20 and C-369/20, NW v. Landespolizeidirektion Steiermark, ECLI:
EU:C:2022:298.

476 SEC(2005) 1057, p. 7.
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entry, which take into full account the human rights and fundamental freedoms 
of the persons concerned”.477

The European Commission pointed out in its proposal that cooperation between member 
states would be encouraged and that for this it was probably important that common 
understandings developed around the most important issues.478 Therefore, according to 
the Commission, “common standards should be established to facilitate the work of the 
authorities concerned and to allow closer cooperation between Member States”.479 Such 
standards are, in the Commission’s view, “the basis for adequate and equal treatment of 
illegally staying third-country nationals, irrespective of the Member State responsible for 
the return procedure”.480

Viewed from the crimmigration review framework (in particular, the perspective of the 
legal position of the migrant), it is a good signal to have common standards in the return 
procedure as it will lead to more legal certainty for the migrant in the territory of the 
member states. With common standards in the EU there will be more equality in the 
member states regarding the return of illegal third country nationals. This can lead to a 
more efficient and effective return policy in the EU. Furthermore, transparency is 
strengthened as the instruments, grounds and procedures are in one common instrument 
that the member states will have to use in this legal area.

3.4  The Process of Adoption481

In this section an overview of the process of the adoption of the Return Directive is 
provided in regard to the three instruments (return decision, entry ban and detention) 
that are researched in this study in the light of crimmigration. In the EU legislative process 
the European Council and European Commission wished to introduce an effective-driven 
instrument with the Return Directive. The European Parliament had serious concerns 
about the instrument of the Return Directive, which were, in particular, related to the 
protection of the fundamental rights of the migrant.

477 European Commission, Proposal for a Directive of the European Parliament and of the Council on 
common standards and procedures in the Member States for returning illegally staying third-country 
nationals, Brussels, 9 November 2005, COM(2005) 391 final, p. 2.

478 See COM (2005) 391 final, p. 2.
479 Ibid.
480 Ibid.
481 See for a more detailed description: F. Lutz, The Negotiations on the Return Directive. Comments and 

Materials, Nijmegen: Wolf Legal Publishers (2010), pp. 17-80.
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Hailbronner has described the negation process regarding the Return Directive. He shows 
that the final text of the directive has undergone a number of important changes during 
the negotiation process, which has lasted more than 3 years and that it has also attracted 
criticisms from various non-governmental organizations and various governments of 
Latin American countries.482 First, the proposal was sent to the European Council and to 
the European Parliament. A discussion took place simultaneously within each institution. 
With regard to the European Council, the proposal was first received by the relevant 
working party before it went to SCIFA,483 COREPERII484 and, eventually, the ministers 
responsible. In the case of the European Parliament, the responsible committee was 

482 K. Hailbronner, EU Immigration and Asylum Law – Commentary, Munich: Verlag C.H. Beck oHG (2010), 
p. 1506. See for an overview of the Latin-American reactions, http://aei.pitt.edu/15101/.

483 Strategic Committee on Immigration, Frontiers and Asylum (SCIFA) gathers together senior-level officials. 
It deals at a strategic level with various matters in the field of immigration, asylum and frontiers. The 
working party deals mainly with: (i) horizontal and cross-cutting issues; (ii) politically important legislative 
proposals; and (iii) non-legislative initiatives. See on this www.consilium.europa.eu/en/council-eu/
preparatory-bodies/strategic-committee-immigration-frontiers-asylum.

484 Committee of Permanent Representatives in the European Union (COREPER II) is composed of each 
member state’s permanent representatives. It is chaired by the permanent representative of the country 
holding the presidency of the General Affairs Council. COREPER, consisting of two configurations (i.e. 
COREPER I and COREPER II), is the Council’s main preparatory body. All items to be included in the 
Council’s agenda (except for some agricultural matters) must first be examined by COREPER, unless the 
Council decides otherwise. See on this www.consilium.europa.eu/en/council-eu/preparatory-bodies/
coreper-ii/.
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LIBE.485 Matters were also discussed in DEVE486 and in AFET,487 which produced their 
own opinions.488

In general, the proposal was criticized by member states as being too protective of the 
migrant and human rights oriented, and a remarkable lack of support and enthusiasm for 
it could be noted. The mainstream attitude among member states favoured minimizing 
the impact that the Directive would have on established national return practices. Lutz 
believed that at this stage of the negotiations, the main preoccupation “expressed by 
Member States was that the Directive would in fact make return more difficult”.489

The overall tone of the discussion in the European Parliament was heavily weighted in 
favour of the idea of setting up an ideal return policy for an ideal world. Those members 
of the European Parliament who tried to follow a pragmatic approach and to face realities 
as they are were given an extremely hard time by fellow members who defended more 
ambitious positions. This led to a situation in which the European Parliament discussion 
drifted diametrically away from the discussion at the Council level. Viewed from within 
the crimmigration review framework, the European Parliament lost issues in the legislative 
process regarding the fundamental rights protection of the migrant and the legal position 

485 European Parliament’s Committee on Civil Liberties, Justice and Home Affairs (LIBE) is responsible for the 
vast majority of the legislative and democratic oversight of Justice and Home Affairs policies. While 
discharging its functions, it ensures the full respect of the Charter of Fundamental Rights within the EU, 
the European Convention on Human Rights and the strengthening of European citizenship. LIBE carries 
out its work in daily interactions with the EC, the Council of Ministers and in close cooperation with 
national Parliaments. See on this www.europarl.europa.eu/committees/en/libe/home.html.

486 European Parliament’s Committee on Development (DEVE) participates in deciding the budget for EU aid 
spending; keeps a close watch on the EC, External Action Service and all those using EU aid funds; and 
pushes for better coordination between donor countries and agencies. In addition, DEVE participates in 
making the laws that frame EU development aid and meets with officials, stakeholders and experts from 
around the world to discuss solutions and hears what is really needed on the ground. See on this www.
europarl.europa.eu/committees/en/deve/home.html.

487 European Parliament’s Committee on Foreign Affairs (AFET) is a key player in the design and 
implementation of the EU’s foreign policy. AFET decides on the way European funds are used to promote 
the EU’s interests and values abroad and, through its supervision of the Enlargement process, defines the 
future shape of the Union. The support is required for all international agreements that define the EU’s role 
in the wider world, in particular for Association and Framework Agreements into which the EU enters with 
a wide array of global partners. In addition, AFET closely monitors the performance of the other EU 
institutions, especially the EC and the European External Action Service, to ensure that the interests of the 
people of Europe are always at the forefront of their common foreign policy. AFET is also actively involved 
in establishing and improving relations with key allies through parliamentary diplomacy. Via these long-
standing relationships, AFET contributes to the development of global norms and rules and ensures that 
EU legislation is crafted in a manner that allows it to integrate well into the global order. See on this www.
europarl.europa.eu/committees/en/AFET/home.html.

488 D. Acosta Arcarazo (2009), pp. 27-28; D. Papagianni, Institutional and Policy Dynamics of EU Migration 
Law, Leiden/Boston: Martinus Nijhoff (2006), pp. 223-224.

489 F. Lutz (2010), p. 17.



82

Crimmigration and the Return Directive

of the migrant. In this regard, as Lutz analysed, I would like to point out that for the 
European Council the following issues were no goes: “an absolute prohibition to remove 
minors and a suspensive effect of appeals in all cases”.490 Viewed from within the 
crimmigration review framework, this position of the European Council on these two 
issues reflect that the fundamental rights protection and the legal position of the migrant 
were not sufficiently guaranteed.

3.4.1  Return Decision

The provision regarding the instrument of the return decision has been redrafted 
significantly. Lutz has described the “Commission’s proposal provided for a two-step 
procedure”.491 The first obligation for the member state was to issue a return decision. This 
return decision would “then be executed by means of a removal order in cases where the 
person concerned had not returned voluntarily or where there was a risk of absconding”.492 
Lutz described that for many member states this ‘two-step procedure’ was unacceptable 
because they feared procedural delays and more bureaucracy.493 As a consequence, the 
provision on the removal order became a ‘may’ provision and was moved to Article 8 (3) 
of the Return Directive.494 Therefore, there is no obligation for the member states to follow 
this ‘two-step procedure’.

Viewed from within the crimmigration review framework (in particular, the legal position 
of the migrant), the ‘two-step procedure’ would strengthen the legal position of the 
migrant in the return procedure. In the current Return Directive there is no obligation for 
the ‘two-step procedure’. The member states have the option of applying a more effective-
based measure regarding the return of the migrant by combining the return decision with 
the removal order. However, the legal protection of the migrant is well guaranteed as the 
migrant can make an appeal against the return decision in a national court or tribunal.

3.4.2  Entry Ban

Acosta Arcazaro showed that in the European Council’s proposal issuing an entry ban was 
mandatory for the member states.495 He noted that the influence of the European 

490 Ibid., p. 19.
491 Ibid., p. 49.
492 Ibid.
493 Ibid.
494 Ibid.
495 D. Acosta Arcarazo (2009), p. 31.
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Parliament nevertheless led to a number of important adjustments with regard to the 
entry ban that favour the migrant. The European Parliament introduced an optional 
provision regarding the imposition of an entry ban. An interesting point in this regard is, 
as Acosta Arcazaro showed, that the European Parliament ensured that an entry ban for 
longer than 5 years can only be issued against third-country nationals who pose a ‘proven 
threat’.496 In addition, the European Parliament has added a number of situations in which 
an entry ban can be withdrawn by a member state.497

During the negotiations at the beginning of 2008, the aforementioned entry ban issue was 
solved. Acosta Arcazaro notes that

“the text provided for an obligation on Member States to combine return 
decisions with entry bans if no period of voluntary departure had been granted 
or if the requirement to return had not been complied with. In other situations, 
Member States are not obliged to issue entry bans but they have the possibility 
to do so”.498

From the viewpoint of crimmigration (in particular, the fundamental rights protection of 
the migrant), the obligation to issue an entry ban by the member state is an effective 
measure to effectuate the return of the migrant. Fundamental rights protection is secured 
as the member state can withdraw or suspend an entry ban. However, the reason related 
to fundamental rights is not explicitly described in the Return Directive. Furthermore, the 
legal position of the migrant is secured as he can make an appeal in a national court or 
tribunal against an issued entry ban. Neither the return decision nor the entry ban in the 
Return Directive has a provision regarding the use of criminal sanctions for breaching 
these instruments. According to the EU legislature, the space to use criminal measures 
belongs to the competence of the member states. This can lead to divergences between the 
member states, and migrants can face different coercive measures in different member 
states.

3.4.3  Detention

In the European Commission’s proposal the use of temporary custody was limited. Lutz 
showed that temporary custody was only allowed in situations where there was a risk of 

496 Ibid.: “The length of the ban should not exceed five years in principle, although there were countries such 
as Denmark which wished to introduce a life-long ban.”

497 D. Acosta Arcarazo (2009), p. 31.
498 Ibid., p. 34.



84

Crimmigration and the Return Directive

the migrant absconding “as less coercive measures were not sufficient”.499 This measure 
must be authorized in advance or within 72 hours, in urgent cases, by the judicial 
authorities. In this regard Lutz states that “temporary custody must be reviewed by judicial 
authorities monthly and the maximum term was six months”.500

Acosta Arcazaro identified three main issues pertaining to the instrument of detention on 
which there was a discussion. The first issue was that circumstances were used as a ground 
to detain the migrant.501 The second issue concerned the situation in which the 
administrative authority will impose the detention and the safeguards that are then 
required.502 The third issue was the question regarding the maximum period of detention 
of the migrant.503

Acosta Arcazaro showed that an important moment during the negotiations regarding the 
instrument of detention was under the presidency of Finland.504 During this period 
important results were achieved. It resulted in fewer guarantees for the migrant and more 
space for the member states to use the instrument of detention. Regarding the detention 
provision, Acosta Arcazaro noted that the grounds for detention “were extended to cases 
in which there was a risk of avoiding or hampering the removal process”.505 Temporary 
custody can in principle be issued by administrative authorities. In such situations, the 
measure will be reviewed by an independent judicial body within 48 hours.506 Acosta 
Arcazaro noted a remarkable point in which the maximum detention period limit was 
between 4 and 8 months,

“although it was extendable in cases in which the removal operation was likely 
to last longer due to a lack of cooperation of the third-country national 
concerned or due to delays in obtaining the necessary documentation from 
third countries”.507

499 F. Lutz (2010). The Commission proposal named ‘detention’ as ‘temporary custody’.
500 Statewatch analysis – The original EU Directive on return, p. 10: www.statewatch.org/media/documents/

news/2007/apr/eu-expulsion-sw-analysis-I.pdf.
501 D. Acosta Arcarazo (2009), pp. 34-36.
502 Ibid.
503 Ibid.
504 Documents 13451/06 (Presidency compromise suggestions on Arts. 1-10, 6 October 2006), and 15165/1/06 

REV 1 (Presidency compromise suggestions on Arts. 11-22, 15 November 2006). The Finnish Presidency 
was between October and November 2006.

505 Art. 14(1) of the Finnish Presidency compromise suggestions.
506 Art. 14(2) of the Finnish Presidency compromise suggestions.
507 Art. 14(4) of the Finnish Presidency compromise suggestions.
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There were no major changes regarding the position of minors. Acosta Arcazaro further 
noted that “the situation of minors has remained the same”, rightly pointing to the fact that 
“the reference to the Convention on the Rights of the Child has been deleted from 
Article  5”.508 Acosta Arcazaro further noted that under Germany’s presidency the 
maximum detention period was set to “six months and was extended by up to twelve 
months”.509

Subsequently, in an important step the European Council proposed that detention was 
possible in a situation in which either there was a risk of absconding or the preparation of 
return or the removal process was hindered. This view of the European Council moved 
closer to that of the European Parliament and has been confirmed in the final version of 
the Directive. Since the administrative authorities can impose the hearing, the member 
states should provide for judicial review within a short period from the start of the 
detention measure. In my view it is a practical solution not to have codified the 48 hours 
as it will be difficult to have a judicial review within 48 hours due to the capacity within 
the judiciary of the member states to have a judicial review in 48 hours. The solution here 
is an effective measure. Viewed from within the crimmigration review framework, in 
particular the fundamental rights protection of the migrant, it requires that the right to a 
fair trial (Art. 6 EU Charter and Art. 5 ECHR) is guaranteed for the migrant. With regard 
to the duration of the detention measure, the Council agreed to a maximum duration of 
18 months for the detention measure.510 This is a change from an earlier version that did 
not include a maximum duration for the detention measure. In my view a maximum 
period of detention for 18 months is too long a period. This is an effective measure. In this 
regard, I miss intervals of judicial review of the detention measure and this is striking with 
the fundamental rights protection of the migrant.

According to Acosta Arcarazo the European Commission has supported the final text.511 
The main reasons for this are that the European Commission was of the opinion that the 
Return Directive has added value and complies with all human rights.512 Acosta Arcazaro 
argued that the European Council has followed a restrictive line in the negotiation process. 
An important aspect of this was that a number of member states were in favour of stricter 
rules on the return of migrants. Acosta Arcazaro rightly pointed to the role of the European 
Parliament, which has resulted in less strict rules for migrants under the Returns Directive. 
However, in Acosta Arcazaro’s opinion, which I endorse, the European Parliament “has 

508 D. Acosta Arcarazo (2009), p. 29.
509 Ibid., p. 5.
510 The European Parliament’s position was 3 months, extendable up to 18 in certain cases.
511 D. Acosta Arcarazo (2009), p. 39.
512 Ibid.



86

Crimmigration and the Return Directive

not done enough to achieve a good result from the perspective of the fundamental rights 
of the migrant”.513 However, to defend the position of the European Parliament “that it is 
better to have something rather than nothing at all, is not a very convincing argument”.514 
Viewed from within the crimmigration review framework, the protection of the 
fundamental rights of the migrant is not sufficiently guaranteed in the Return Directive. 
This could lead to the marginalization of the migrant in the member state. Moreover, it is 
a dangerous signal for the future of the co-decision process in this area. As Acosta Arcazaro 
pointed out,

“if the European Parliament does not have the possibility to go to the ‘second 
reading’ because of its own incapacity or fear of the consequences in the 
European Council, then the co-decision process cannot be considered as a fair 
procedure among equal institutions. In that sense, the European Council 
would retain a leading and prominent role”.515

This raises the question whether the democratic level between the EU institutions on the 
legislative level is well secured.

3.5  Overview of the Return Directive

In this section I provide an overview of the Return Directive and the three instruments 
researched in this study. Viewed from within the crimmigration review framework, it is 
important to have an overview of the Return Directive and to give more insights into the 
fundamental rights protection of the migrant, the legitimacy of criminal sanctions and the 
legal position of the migrant. The preamble to the Return Directive lists a number of 
specific fundamental rights and principles that must be respected by member states when 
applying the Return Directive.

According to Recital (6) of the Preamble

“decisions taken under the Directive should be adopted on a case-by-case basis 
and based on objective criteria implying that consideration should go beyond 
the mere fact of an illegal stay”.516

513 Ibid.
514 Ibid.
515 Ibid.
516 See also CJEU Judgment of 30  June  2022, in Case C-72/22/PPU, M.A., ECLI:EU:C:2022:505: the same 

requirement applies on detention, which is based on the Reception Conditions Directive 2013/33/EU and 
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Recital (8) reads as follows: “Member States to return illegally staying third-country 
nationals, provided that fair and efficient asylum systems are in place which fully respect 
the principle of non-refoulement.”

According to Recital (16), “detention is justified only if the application of less coercive 
measures would not be sufficient”, while Recital (17) emphasizes that “persons under 
detention should be treated in a humane and dignified manner with respect for their 
fundamental rights”.

Recital (22) states that “the best interest of the child and respect for family life should be a 
primary consideration of Member States when applying the Directive”, whereas Recital 
(23) asserts that “its implementation should be without prejudice to the obligations 
resulting from the Geneva Convention relating to the Status of Refugees”. “Respect for the 
rights included in the Charter” is reaffirmed in Recital (24).517

Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection of the migrant) it is relevant that the recitals of the Return Directive 
make clear that every measure or instrument that will be issued by a member state requires 
a case-by-case assessment in which fundamental rights have to be applied. However, the 
balance between the effective enforcement and the protection of fundamental rights could 
be strengthened in the Return Directive. The fundamental rights protection could be 
specified more in the provisions of the Return Directive in order to create a better balance 
between effective enforcement and fundamental rights protection of the migrant.

Article 1 of the Return Directive aims

“to set out common standards and procedures in the Member States for 
returning illegally staying third-country nationals, in accordance with 
fundamental rights as general principles of EU law as well as international law, 
including refugee protection and human rights obligations”.

Article 2 of the Return Directive sets out the scope of the Return Directive. According to 
Article 2 of the Directive, it “applies to third-country nationals staying illegally on the 
territory of a Member State”. The term ‘illegal stay’ is essential in relation to the applicability 

Asylum Procedures Directive 2013/32/EU.
517 European Council on Refugees and Exiles, Information note on the Directive 2008/115/EC of the European 

Parliament and of the Council of 16 December 2008 on common standards and procedures in Member 
States for returning illegally staying third-country nationals, pp. 2-3.
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of the Return Directive to third country nationals. Article  4 contains an important 
provision as the member states are allowed “to adopt or maintain more favourable 
provisions, as long as they are compatible with the Directive”.518 This provision makes clear 
that the Directive is a minimum harmonization measure. Despite the ambitious reference 
to common standards in the title and in Article 1, the rules established by the Directive are 
thus rather minimum standards since a number of provisions leave member states with a 
choice between different options.519

The Return Directive contains a number of rules and instruments with regard to the 
return procedure that member states must apply. Article 6 of the Return Directive sets out 
the conditions for issuing a return decision. Article 7 of the Return Directive sets out the 
mechanism of the voluntary departure period and the circumstances under which the 
member state can shorten the departure period from 7 to 30 days at present to 0 days. 
Article  11 of the Return Directive sets out the conditions for issuing an entry ban. 
Furthermore, the Return Directive contains important procedural safeguards. Article 5 of 
the Return Directive specifies that circumstances must be assessed during the hearing 
prior to the return decision. Article 12 contains safeguards regarding written reasons for 
decisions on return decisions and entry bans taken by the member state. Article  13 
includes the right to appeal against decisions related to return. Finally, the Return Directive 
contains provisions on detention. Article 15 sets out the grounds for detention as well as 
the maximum duration of 6 months, which can be extended to a maximum of 18 months 
under two conditions. Article  16 contains the detention conditions. Article  17 of the 
Directive contains specific rules on the detention of children and families. Article 18 of the 
Directive allows member states to derogate from detention in emergency situations.

3.6  Scope

In this section the scope of the Return Directive will be discussed. The scope of the Return 
Directive is necessary to set up the scene for the member states to determine the specific 
situation of a migrant that has to be applied by the Return Directive. Article 2(1) of the 
Return Directive sets out the scope of the Directive by stating that it applies to “any third-
country national staying illegally on the territory of a Member State”.

518 European Commission, Staff Working Document: Detailed comments on Proposal for a European 
Parliament and Council Directive on common standards on procedures in Member States for returning 
illegally staying third country nationals, SEC(2005) 1175, p. 3.

519 K. Hailbronner (2010), p. 1509.
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3.6.1  Any Third-Country National

Article  3(1) of the Return Directive sets out the definition of “third-country national”, 
which reads as follows:

“any person who is not a citizen of the EU within the meaning of Article 17(1) 
TEEC (now: Article  20(1) TFEU) and who is not a person enjoying the 
Community (now: Union) right of free movement, as defined in Article 2(5) of 
the Schengen Borders Code (SBC)”.520

This definition means that nationals from an EU member state except Ireland or nationals 
from the European Economic Area521 or Switzerland are not considered third-country 
nationals within the meaning of the Directive.522

3.6.2  Who is Staying Illegally?

In Article  3(3) of the Return Directive ‘illegal stay’ is defined as “the presence on the 
territory of a Member State of a third-country national who does not fulfil, or no longer 
fulfils the conditions of entry, stay or residence in that Member State”. This definition is 
broadly formulated, and in consequence of this any third-country national who has no 
legal right to reside in a member state is covered by this concept. The Return Directive 
covers two options. The third-country national who is physically present on the territory 
of the member state has either ‘legal stay’ or ‘illegal stay’. The Return Directive does not 
allow the toleration of the third-country national’s residence on the territory of the 
member state (see Section 3.6.4 below).523

In the opinion of the European Commission there are several categories of people staying 
illegally in a member state. In the first category are “holders of an expired or withdrawn 
residence permit or visa”.524 In the second category are “rejected asylum seekers”.525 In the 
third category are “asylum applicants who have received a decision ending their right of 
stay as asylum seeker[s]”.526 In the fourth category are persons enjoying “no right to stay in 

520 Regulation (EC) No 562/2006 of the European Parliament and of the Council of 15 March 2006 establishing 
a Community Code on the rules governing the movement of persons across borders (Schengen Borders 
Code), OJ L 105, 13 April 2006, pp. 1-32.

521 European Economic Area: Norway, Liechtenstein and Iceland.
522 EC Return Handbook (2017), p. 7.
523 Ibid.
524 Ibid., pp. 7-8.
525 Ibid.
526 Ibid.
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the Member State of apprehension even though they are holding a right to stay in another 
Member State”.527 In the fifth category are “persons present on the Member State territory 
during a period of voluntary departure”.528 In the last category are persons “subject to 
postponed removal”.529

The European Commission argued that the following three categories of persons are not 
considered as staying illegally in a member state. In the first category are “asylum applicants 
staying in the Member State in which they enjoy a right to stay pending their asylum 
procedure”.530 In the second category are persons “staying in a Member State where they 
enjoy a formal toleration status under national law”.531 In the last category are “holders of 
a fraudulently acquired permit for as long as the permit has not been revoked or withdrawn 
and continues to be considered valid”.532

These categories are not specified in the Return Directive itself. Assessed from within the 
crimmigration review framework (in particular the legal position of the migrant), it would 
be recommendable to specify which category of persons are staying legally or illegally on 
the territory of the member state and to whom the Return Directive will apply. Thereby 
the EU legislature would create more legal clarity in regard to the migrant.

3.6.3  On the Territory of a Member State

The Return Directive applies to all EU member states except Ireland533 and Switzerland, 
Norway, Iceland and Liechtenstein.534

It is essential to note that member states cannot issue instruments provided for in the 
Return Directive (such as a return decision or an entry ban) to third-country nationals 
who are not staying on their territory. However, if a third-country national has absconded 
but can still be assumed to be present on the territory of the member state concerned, a 
return decision, including an entry ban, may be adopted in an in absentia procedure under 
national law.535

527 Ibid.
528 Ibid.
529 Ibid.
530 Ibid.
531 Ibid.
532 Ibid.
533 Ireland opted out. See Recital (27) of the Preamble to the Return Directive. Since 30  January 2020, the 

United Kingdom is not part of the EU.
534 Recitals (28), (29) and (30); EC Return Handbook (2017), p. 13.
535 EC Return Handbook (2017), p. 57.
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3.6.4  Facultative Exclusion from the Scope

Article 2 of the Return Directive defines the scope of the Directive. The basic principle is 
that the Return Directive applies to all third-country nationals who are physically staying 
illegally on the territory of a member state. There are, however, two possible exceptions to 
this general rule enshrined in Article 2(2) of the Return Directive. Member states may 
decide not to apply the Directive to so-called ‘border cases’ and to so-called ‘criminal 
cases’. According to the European Commission, Member states may decide not to apply 
the Return Directive to those third-country nationals “who are subject to a refusal of entry 
in accordance with the Schengen Borders Code” or

“who are apprehended or intercepted by the competent authorities in 
connection with the irregular crossing by land, sea or air of the external border 
of a Member State and who have not subsequently obtained a right to stay in 
that Member State”.536

The scope of Article 2 (2) of the Return Directive is discussed in the literature.537 The main 
point of discussion here concerns the meaning of the words “in connection with the 
irregular crossing”. Baldaccini deduces from the wording of the text that this concerns a 
narrow interpretation of illegal third-country nationals who may be excluded from the 
scope of the directive.538 Hailbronner comes to a similar conclusion, stating “that a 
verifiable direct link to illegal border crossing must be required”.539 According to the 
European Commission, the following categories of persons are connected to the act of 
illegal border crossing. The first situation is related to “persons arriving illegally by boat 
who are apprehended upon or shortly after arrival”.540 The second situation is related to 
“persons arrested by the police after having climbed a border fence”.541 The last situation is 
related to “illegal entrants who are leaving the train/bus which brought them directly into 
the territory of a Member State”.542

536 Ibid., p. 14.
537 Art. 2(2) of the Return Directive is criticized in the doctrine. E. Garcia Coso, La regulación de la inmigración 

irregular. Derechos humanos y el control de fronteras en la Unión Europea, Madrid: Thomson Reuters (2014).
538 A. Baldaccini, ‘The Return and Removal of Irregular Migrants Under EU Law: An Analysis of the Returns 

Directive’, European Journal of Migration and Law, volume 11, (2009), p. 3.
539 K. Hailbronner (2010), p. 1513.
540 EC Return Handbook (2017), p. 15.
541 Ibid.
542 Ibid.



92

Crimmigration and the Return Directive

Criminal cases

“include third-country nationals who are subject to return as a criminal law 
sanction or as a consequence of a criminal law sanction, according to national 
law, or who are the subject of extradition procedures (Article 2(2)(b) of the 
Directive)”.543

An interesting question that arises is what is meant by the term ‘criminal sanction’ in 
Article 2(2)(b) of the Directive. In the legislation of some EU member states, illegal entry 
or stay is considered as a criminal offence. According to Hailbronner, when applying this 
provision, member states cannot be given full discretion not to apply the Directive.544 This 
jeopardizes the effectiveness of the Return Directive. Just as Hailbronner stated, I believe 
that “the criminal exclusion cannot apply where the offenses in question relate only to 
illegal migration”.545

According to the European Commission, if member states decide to make use of the 
derogation option of Article 2 of the Return Directive, this must be clearly laid down in 
national law. If that does not happen, there will be no legal effect.546 It is up to the member 
states themselves to determine how they publicize the derogation option from Article 2 in 
their national legislation. The European Commission states that if

“a Member State has not made public in advance its decision to make use of the 
derogations under Article  2(2)(a) or (b) of the Directive, these provisions 

543 See also EC Return Handbook (2017), p. 13.
544 K. Hailbronner (2010), p. 1513.
545 Ibid. CJEU Judgment of 19 September 2013, in Case C-297/12, Filev and Osmani, ECLI:EU:C:2013:569, JV 

2013/376 note G.N. Cornelisse. The CJEU expressly clarified in Filev and Osmani that offences against the 
provisions of the national law on narcotics and convictions for drug trafficking may be cases to which the 
derogation is applicable. In CJEU Judgment of 6 December 2011, in Case C-329/11, Achughbabian, ECLI:
EU:C:2011:807, the CJEU confirmed that this derogation cannot be used without depriving the Return 
Directive of its purpose and binding effect, to third-country nationals who have committed only the offence 
of illegal staying. Thus, minor migration-related infringements, such as mere illegal entry or stay cannot 
justify the use of this derogation.

546 Unlike EU member states, Switzerland, Norway, Iceland and Liechtenstein are not bound by EU directives 
on the basis of Art. 288 TFEU but only once they have accepted them and according to general public 
international law principles. Thus, contrary to EU member states, Switzerland, Norway, Iceland and 
Liechtenstein are not bound by the CJEU’s case law related to the transposition of directives into national 
law and are free to choose the modalities of the transposition of the obligation set out in the Directive (e.g. 
by a direct reference to the text of the Directive) in compliance with its international obligations. See on 
this: COM(2014) 199 final, p. 3.
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cannot be used as a justification for not applying of the directive later in 
individual cases”.547

Viewed from within the crimmigration review framework (in particular, the legal 
protection of the migrant), the obligation of the member states to use the derogations of 
Article 2 of the Return Directive by the national legislature in binding national law is a 
positive signal as it is clear, precise and foreseeable for the migrant that the member state 
is using the derogations, and the legal certainty is secured in national law. Furthermore, 
transparency is improved to the public and the migrant.

3.7  Proposal Recast Return Directive

This section addresses the developments regarding the proposal of the European 
Commission for a Recast Return Directive and the discussions on the EU level that are 
still going on. Although this research is done regarding the current text of the Return 
Directive, it is necessary to see which changes are proposed in comparison with the 
current Return Directive. Some changes are an answer to problems regarding the current 
Return Directive or a reflex on the case law of the CJEU. Furthermore, the balance between 
effective-driven measures and fundamental rights protection is important from the 
viewpoint of the crimmigration review framework.

3.7.1  Background

The evaluation of the European Commission in 2013 showed that the Return Directive 
from 2008 has had a positive effect on the practice of the member states, as there is more 
harmonization and uniformity with regard to return procedures.548 The European 
Commission has noted that the following aspects are harmonized between the member 
states: “practices concerning the maximum length of detention; the promotion of 
voluntary departures and return monitoring and the length and conditions of entry 
bans”.549 Another remarkable finding in the evaluation is that the Return Directive did not 
seem to have “much influence on the postponement of removal and on procedural 
safeguards”.550 The evaluation of the European Commission also showed that there is a lack 

547 EC Return Handbook (2017), pp. 13-14.
548 European Commission, Evaluation on the application of the Return Directive (2008/115/EC), Directorate-

General for Migration and Home Affairs, 22 October 2013, based on a report prepared by Matrix.
549 Ibid.
550 Ibid.
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of data in the Member states.551 In its first assessment on the application of the Return 
Directive,552 the European Commission indicated that the Return Directive has resulted in 
member states making greater efforts to allow illegal third-country nationals to return to 
their country of origin or transit.553 In this context, the Commission indicates that the 
monitoring by the member states of both voluntary and forced return of the migrants has 
improved. Furthermore, the Commission indicates that the rights of the migrant have 
improved.554 The Return Directive has ensured that member states are putting into practice 
more alternatives to detention of migrants.555 Furthermore, the European Commission 
showed that the Return Directive limited member states’ ability to criminalize the illegal 
stay of migrants and increased the legal security for returnees.556 The main reasons noted 
by the European Commission for not being able to return so many illegally staying 
migrants in the member states is that other problems such as the identification of returnees 
and the cooperation of the country of origin or transit in regard to the necessary 
documentation is essential for the returnees.557 With regard to the implementation of the 
Return Directive by the member states, the European Commission has emphasized “the 
need for a proper and effective implementation”.558

On the European agenda in 2015, the effective return of illegal migrants is one of the main 
aims of EU migration policy.559 Since the increase in the number of migrants who entered 
the EU in 2014 and 2015, at the time of the ‘European migrant crisis’, the return policy 
within the EU has grown in importance. Within the EU, the political landscape has also 
changed significantly as a result of the ‘European migrant crisis’. The European Commission 
has instructed member states to fully and correctly apply the Return Directive and 
therefore announced monitoring efforts.560

551 Ibid.
552 Communication from the Commission to the Council and the European Parliament on EU Return Policy, 

28 March 2014, COM 2014(199).
553 Ibid.
554 Ibid.
555 Ibid.
556 Ibid.
557 Ibid.
558 Communication on EU Return Policy COM 2014(199); on the implementation of the 2008 Return 

Directive in the Member States, see also K. Zwaan, The Returns Directive. Central Themes, Problem Issues, 
and Implementation in Selected Member States, Nijmegen: Wolf Legal Publishers (2011).

559 The European Commission considers the effectiveness of returns primarily in terms of the increasing 
return rates of illegally staying third-country nationals, see European Commission, COM(2018) 634, 
explanatory memorandum, 12 September 2018, p. 2.

560 European Commission, COM(2015) 240, 13 May 2015, p. 10.
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Subsequently, in 2015 the European Commission presented an “EU action plan on 
return”,561 which re-emphasized the need for a better implementation of the Return 
Directive by the member states and in this regard proposed a first Return Handbook for 
them.562 In the 2015 EU Action Plan on Return, the European Commission presented five 
sets of measures to strengthen the effectiveness of the return policy, including fostering 
the implementation of EU legislative provisions, information sharing between the member 
states, and the mandate of Frontex as well as developing an integrated system of return 
management.

Since 2015, the number of asylum applications has dropped. In its 2017 Renewed Action 
Plan, the European Commission emphasized that the challenges faced by the EU return 
policy increased and that it further developed measures proposed in 2015. In 2017, the 
European Commission published a ‘renewed action plan’ as the EU initiatives had not led 
to an increase in the number of returns of illegal migrants.563 In 2015 there were more 
illegal migrants in the EU than in 2014, as is evident from the figures available with the 
European Commission. In 2015 there were “533 395 illegal migrants” in the EU, while in 
2014 there were “470 080 illegal migrants”.564 An important finding of the Commission is 
that

“with around 2.6 million asylum applications in 2015/2016 alone, and 
considering that the first instance recognition rate stands at 57% in the first 
three quarters of 2016, Member States may have more than 1 million people to 
return once their asylum applications have been processed”.565

Furthermore, the European Commission published the second Return Handbook for the 
member states in 2017.566 In this regard, it is worth noting that guidance has been provided 
to member states in a Recommendation and a Second Return Handbook.567 This second 
Return Handbook provides political guidance by urging member states to make greater 

561 European Commission, COM(2015) 453, 9 September 2015; see EC Return Handbook (2017), C(2015) 
6250, 1 October 2015.

562 EC Return Handbook (2017).
563 COM(2017) 200, p. 2.
564 Ibid.
565 Ibid.
566 EC Return Handbook (2017).
567 European Commission Recommendation (EU) 2017/432 of 7  March  2017 on making returns more 

effective when implementing the Directive 2008/115/EC of the European Parliament and of the Council; 
European Commission, Return Handbook, Annex to Commission Recommendation (EU) 2017/2338 of 
16 November 2017 establishing a common ‘Return Handbook’ to be used by Member States’ competent 
authorities when carrying out return-related tasks.
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use of repressive provisions from the Return Directive. Furthermore, this handbook 
should reflect the recent case law of the CJEU in relation to the Return Directive.

It is noteworthy that the European Commission notes that the percentage of returnees at 
the EU level has not improved. In this regard the European Commission states that “while 
the total return rate from 2014 to 2015 increased from 41.8% to 42.5%, the rate of effective 
returns to third countries dropped from 36.6% to 36.4%”.568 The European Commission 
has again proposed measures to increase the return rates of illegal migrants.

Finally, on 12  September  2018, the European Commission published a proposal for a 
recast of the Return Directive. An important reason for the European Commission to 
propose a recast of the Return Directive is that it is necessary to promote the return of 
illegal third-country nationals, while the European Commission has always contradicted 
this reason in previous evaluations. To address the major barriers to effective return, a 
recast of the Return Directive is needed, according to the European Commission.569 The 
European Commission, in particular, points to the need to shorten the duration of return 
procedures, to improve the connection between the asylum and return procedures and to 
use measures that are more effectively designed to prevent “the risk of absconding”.570

3.7.2  Proposal Recast Return Directive

On 12 September 2018, the European Commission published a proposal for a recast of the 
Return Directive.571 The rationale of this proposal was the need to enhance the effective 
return of the migrants and “to notably reduce the length of return procedures, secure a 
better link between asylum and return procedures and ensure a more effective use of 
measures to prevent absconding”.572 It is remarkable that the European Commission has 
not carried out an impact assessment with regard to the proposal to recast the Return 
Directive. The main reason for not doing so was the urgency of the legislative proposals 
that had to be submitted.573

568 Ibid.
569 COM(2018) 634, p. 2.
570 Ibid.
571 Proposal for a Directive of the European Parliament and of the Council on common standards and 

procedures in Member States for returning illegally staying third-country nationals (recast) A contribution 
from the European Commission to the Leaders’ meeting in Salzburg on 19-20 September 2018, COM(2018) 
634.

572 COM(2018) 634, explanatory memorandum, 12 September 2018, p. 2.
573 COM(2018) 634, p. 6.
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Also to be noted is the European Commission’s admission that the effectiveness of migrant 
returns is not going well, so much so that even a fall in the return rate across the EU was 
observed “from 45.8% in 2016 to just 36.6% in 2017”.574 The proposed Return Directive 
was presented as

“part of a package of measures adopted by the Commission as a follow-up to 
the European Council of 28  June  2018 that underlined the necessity to 
significantly step up the effective return of irregular migrants575 on 19-
20 September 2018”.576

The proposal to recast the Return Directive aims to improve the effective return of illegal 
migrants. The European Commission has identified the following seven challenges.577 The 
first challenge entails “the difficulties and obstacles experienced by Member States in 
return procedures to successfully enforce return decisions”.578 The second challenge, as 
noted by the European Commission, is that “the national practices implementing the EU 
framework vary between Member States and are not as effective as they should be”.579 
Third, the European Commission points to “the inconsistent definitions and interpretations 
of the risk of absconding and of the use of detention”.580 The fourth challenge entails “the 
lack of cooperation on the part of the third-country nationals”.581 The fifth challenge, 
according to the European Commission, is that “Member States are not sufficiently well 
equipped to enable competent authorities to exchange necessary information promptly”.582 
According to the European Commission, the sixth challenge is “the dependence on the 
cooperation of countries of origin in return and readmission, by means of EU readmission 
agreements and non-binding readmission arrangements”.583 The last challenge that is 
identified by the European Commission is the

“suggestion to use the EU’s visa policy as a tool to achieve progress in 
cooperation on return and readmission with third countries. In the view of the 

574 Ibid.
575 Ibid.
576 Securing free and fair European elections A Contribution from the European Commission to the Leaders’ 

meeting in Salzburg on 19-20 September 2018, COM/2018/637 final.
577 COM(2018) 634, p. 2.
578 Ibid.
579 Ibid.
580 Ibid.
581 Ibid.
582 Ibid.
583 On EU readmission arrangements, see S. Carrera, ‘On Policy Ghosts: EU Readmission Arrangements as 

Intersecting Policy Universes’, in: S. Carrera et al. (Eds.), EU External Migration Policies in an Era of Global 
Mobilities: Intersecting Policy Universes, Leiden: Martinus Nijhoff Publishers (2018), p. 21.
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Commission, once the newly proposed visa rules become law, this would 
‘significantly improve’ the EU leverage in its relations to countries of origin”.584

Seen from within the crimmigration review framework (in particular, the fundamental 
rights protection of the migrant), the positive aspects of the challenges identified by the 
European Commission are the inconsistent definitions of the risk of absconding and 
detention grounds, which create serious problems in the legal position of the migrant, 
especially as the right to liberty is restricted by the member states, and these definitions 
should be clear, precise and foreseeable in the light of the legal certainty principle. 
Furthermore, the fundamental rights protection of the migrant should be guaranteed 
when competent authorities need to exchange information within and between the 
member states. In this regard the privacy rights in Article 7 and 8 EU Charter (private life 
and the protection of personal data) and General Data Protection Regulation (GDPR) 
rules are important safeguards to protect the fundamental rights of the migrant. The 
exchange of information of a migrant between the competent authorities is necessary to 
have a more and efficient return policy.

3.7.3  Main Changes in Proposal Recast Return Directive

The main changes proposed by the European Commission of the Return Directive concern 
the following nine articles. These changes in relation to the current Return Directive are 
more effective-driven measures, which would mean that the illegal third country national 
will be more criminalized as the member states will get more space to use the instruments 
of the Return Directive more systematically. More detention of illegal third country 
nationals will further marginalize their position in society, and they will thus be more 
criminalized.

Risk of Absconding (Art. 6)585

Article 6 contains “a non-exhaustive list of criteria” to determine the existence of a risk of 
absconding.586 This will also include unauthorized secondary movements.587 Member 

584 COM(2018) 634. However, as the Commission admits in its impact assessment accompanying the proposal 
on the visa code, “finally – apart from anecdotal experience in the EU with regard to one third country – 
there is no hard evidence on how visa leverage can translate into better cooperation of third countries on 
readmission”, see SWD(2018) 77, p. 31.

585 COM(2018) 634, p. 6.
586 Ibid.
587 The 16 criteria in Art. 6 (1) are: “(a) lack of documentation proving the identity; (b) lack of residence, fixed 

abode or reliable address; (c) lack of financial resources; (d) illegal entry into the territory of the Member 
States; (e) unauthorised movement to the territory of another Member State; (f) explicit expression of 
intent of non-compliance with return-related measures applied by virtue of this Directive; (g) being subject 
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states are obligated to apply the 16 criteria but also have the discretion to expand the list 
of criteria.588 It is quite conceivable that in practice these 16 criteria would function akin 
to grounds for detention. Some grounds for the risk of absconding are problematic as in 
most cases these grounds will be likely to be met. These include not having financial 
resources or lack of documentation or reliable address, and, therefore, detention will be 
justified. Viewed from within the crimmigration review framework (in particular, the 
fundamental rights protection of the migrant and the legal position of the migrant), it 
raises the question of how Article 6 (risk of absconding) will create more legal certainty for 
the migrant. The risk exists that in practice this list will create a systematic way of detention. 
There is also serious doubt whether grounds such as a suspect in a criminal procedure or 
convicted for a criminal offence can be regarded as risk of absconding. These two grounds 
will add to the criminalization of the illegal third country national.

Obligation to Cooperate (Art. 7)589

Article 7 expresses the obligation for the migrant to cooperate on his return with national 
authorities at all stages of the return procedures. Article 7 reads as follows:

“a) to provide all elements necessary to establish and verify the identity; b) to 
provide information on third countries of transit; c) to remain available during 
the procedure; and d) to request a valid travel document when necessary.”

Member states can introduce new obligations in relation to the migrant to cooperate with 
the national authorities in their national laws. The member states have the possibility to 
sanction the migrant for not cooperating on the return. In this regard Article 6(1)(j) is 
important as it identifies

of a return decision issued by another Member State; (h) non-compliance with a return decision, including 
with an obligation to return within the period for voluntary departure; (i) non-compliance with the 
requirement of Article 8(2) to go immediately to the territory of another Member State that granted a valid 
residence permit or other authorization offering a right to stay; (j) not fulfilling the obligation to cooperate 
with the competent authorities of the Member States at all stages of the return procedures, referred to in 
Article  7; (k) existence of conviction for a criminal offence, including for a serious criminal offence in 
another Member State; (l) ongoing criminal investigations and proceedings; (m) using false or forged 
identity documents, destroying or otherwise disposing of existing documents, or refusing to provide 
fingerprints as required by Union or national law; (n) opposing violently or fraudulently the return 
procedures; (o) not complying with a measure aimed at preventing the risk of absconding referred to in 
Article 9(3); (p) not complying with an existing entry ban”.

588 European Parliament, Recasting the Return Directive, EU Legislation in Progress, European Parliamentary 
Research Service (EPRS), 2021, p. 6.

589 COM(2018) 634, p. 7.
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“lack of cooperation as one of the criteria possibly leading to the detention of 
the returnee, but the proposed directive does not provide for other sanctions, 
granting Member States discretion to establish their own sanctioning 
regime”.590

The proposal does not give any clarity about what the sanction will be for the illegal third 
country national for lack of cooperation with the national authorities. Viewed from within 
the crimmigration review framework (in particular, the legal position of the migrant), it is 
necessary that the EU legislature specifies what the sanctions can be for violation regarding 
the duty for cooperation. It seems that the lack of cooperation from the illegal third 
country national could lead to the use of coercive measures such as issuing the return 
decision, entry ban and detention measure.

Issuing of a Return Decision in Connection with the Termination of Legal Stay 
(Art. 8)591

If the member states have taken a decision to end the migrant’s legal stay, they must 
immediately issue a return decision to the migrant. This is an effective measure that 
directly gives effect to the aim of the Return Directive, which is the return of the illegal 
third country national from the territory of the member state.

Voluntary Departure (Art. 9)592

The rules for granting a term for voluntary return are adjusted in Article 9. The term may 
not exceed 30 days. A new feature of this proposal is that it is no longer required when 
setting the period for voluntary departure to a minimum period of 7 days. Member states 
may therefore decide on a shorter term. The proposal also establishes a number of cases 
where no period for voluntary departure may be granted in the following situations:

“when there is a risk of absconding, an application for legal stay has been 
dismissed as manifestly unfounded or fraudulent, or the person concerned 
poses a risk to public policy, public security or national security”.593

Entry Bans Issued During Border Checks at Exit (Art. 13)594

A new feature of the proposal in Article 13 is the introduction that member states will be 
given the option to impose “an entry ban without issuing a return decision”. This situation 

590 Ibid.
591 Ibid.
592 Ibid.
593 Art. 9(4).
594 COM(2018) 634, p. 7.
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arises when the illegal migrant is first noticed on departure from the EU. In this regard, the 
member state must always provide for an individual assessment respecting the principle of 
proportionality. The question in practice is whether police or border guards will be 
competent and able to carry out such assessments. Furthermore, I need to emphasize how 
in this proposal the relationship between the voluntary return of the migrant and the 
instrument of the entry ban is dealt with. If the minimum departure period is abandoned 
for the application of the entry ban, this would mean that the entry ban would be imposed 
on a much larger group of third-country nationals. The imposition of the entry ban then 
takes on a more systematic character. This has implications for a larger group of third-
country nationals who will no longer be able to legally enter the EU for a certain period.

Return Management (Art. 14)595

The proposal introduces in Article  14 the obligation to establish national return 
management systems to ensure that relevant information is provided for monitoring and 
follow-up of individual cases provided on the identity and legal situation of third-country 
nationals. These systems should be linked to a central system set up by the European 
Border and Coast Guard Agency that is part of this package. The proposal also provides 
for an obligation for member states to return voluntarily and may also include reintegration 
support.

Remedies and Appeals (Art. 16)596

The proposal for the Recast of the Return Directive includes some new changes in relation 
to the legal remedies and appeals. Specifically, the new proposal seeks a balance between 
an effective return procedure with sufficient guarantees for the migrant. There are two 
aspects regarding the legal remedies and appeal that require discussion. First, I would like 
to discuss the provision in the proposal that includes the appeal period available to the 
migrant to lodge an appeal against a return decision before the national court. Unlike the 
current Return Directive, which does not include an appeal period in the directive itself, 
the proposal now includes an appeal period. This means that the member states lack 
procedural autonomy to introduce a different period for appeal in their national legislation 
but are bound by the period available for appeal from the Directive. According to 
Article 16(4) of the proposal,

“Member States shall grant a period not exceeding five days to lodge an appeal 
against a return decision when such a decision is the consequence of a final 
decision rejecting an application for international protection”.

595 Ibid.
596 COM(2018) 634, pp. 7-8.
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The short time limit of 5 days would also lead, in my view, to a violation of Article 47 of 
the EU Charter (the right to an effective remedy). In the CJEU judgment in the case of LH, 
the CJEU ruled that national legislation in which a national court has an 8-day time limit 
for giving a judgment by a court of appeal for a decision declaring an application for 
international protection inadmissible is a violation of Article  47 of the EU Charter.597 
According to the CJEU, the national court is not in a position to guarantee within such a 
period the effectiveness of the substantive and procedural guarantees provided by Union 
law to the applicant. As an appeal time limit of 8 days in an asylum case leads to the 
violation of Article 47 EU Charter, a period of 5 days would certainly lead to a similar 
violation. In this regard I would like to emphasize that the illegal third country national 
needs to get legal assistance to make an appeal to the national court, and in certain cases 
this communication requires the help of a translator. It is not always simple to conclude 
that a third country national is staying illegally and how long a period he or she should be 
given to leave the territory of the member state. Therefore, a 5-day period (the procedural 
rule) will make it “impossible in practice or excessively difficult” to exercise the right of 
the illegal third country national and thereby breach the principle of effectiveness and 
Article 47 of the EU Charter.598

The second issue is the provision in the proposal regarding the suspensive effect of appeal 
against a return decision at the national court. The return decision triggers the return 
process. According to Article 8(6) of the proposal, Recast Return Directive “requires states 
to issue a return decision immediately after the adoption of a decision ending the legal stay 
of the person”, including a decision refusing asylum. Article 16(3) of the proposal reads as 
follows: “Automatic suspension of the enforcement of return decisions would be granted 
at first appeal if there is a risk of breaching the principle of non refoulement.” In other cases 
there is no automatic suspension. This means that according to Article 16(3), the proposal 
creates

“a further appeal against a first or subsequent appeal decision be lodged, and 
in all other cases, the enforcement of the return decision shall not be suspended 
unless a court or tribunal decides otherwise taking into due account [of] the 
specific circumstances of the individual case upon the applicant’s request or 
acting ex officio”.

597 CJEU Judgment of 19 March 2020, in Case C-564/18, LH, ECLI:EU:C:2020:218.
598 CJEU Judgment of 9 September 2020, in Case C-651/19, JP, ECLI:EU:C:2020:681, para. 34.
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This rule also applies in cases in which there are now new elements provided by the 
migrant in relation to the rejected asylum procedure. Suspension must be decided within 
48 hours by a competent national court.

The question arises whether the exceptions set out in Article 16 (3) of the proposal with 
regard to withholding suspensive effect from an appeal against a return decision meet the 
requirements of the case law of the CJEU and the ECtHR. The CJEU clarified in the case 
of CPAS de Huy that

“an appeal must necessarily have suspensory effect when it is brought against 
a return decision whose enforcement may expose the third-country national 
concerned to a serious risk of being subjected to the death penalty, torture or 
other inhuman or degrading treatment or punishment, thereby ensuring that 
the requirements of Articles 19(2) and 47 of the Charter are met in respect of 
that third-country national”.599

Similar case law can be found at the ECtHR. If the migrant raises the issue that his removal 
is contrary to Article 3 ECHR (non refoulement principle), the member state must provide 
an effective remedy within the meaning of Article  13 ECHR. This means that an 
independent judicial authority must, under automatic suspensive effect of the appeal, 
review whether the removal is contrary to Article  3 ECHR.600 The exceptions in the 
proposal to suspensive effect on appeal to the national courts create serious tension with 
the case law of both European courts in relation to Articles 19(2) and 47 of the Charter 
and 3 and 13 of the ECHR.

Detention (Art. 18)601

With regard to the detention measure, the Commission’s proposal introduces two changes 
compared with the current Return Directive. The first amendment concerns the addition 
of a new ground for the detention measure, this being whether the illegal third country 
national “poses a risk to public policy, public security or national security”. The Commission 
points out that in practice it has become necessary in recent years to add this ground for 
detention in the Return Directive. This ground for the detention measure is already 

599 CJEU Judgment 17 December 2014, in Case C-239/14, Abdoulaye Amadou Tall v. Centre public d’action 
sociale de Huy (CPAS de Huy), ECLI:EU:C:2015:824, p. 58; see also CJEU Judgment of 8 December 2014, in 
Case C-562/13, Abdida, ECLI:EU:C:2014:2453, pp. 52 and 53.

600 ECtHR (Grand Chamber) 21  January  2011, M.S.S. v. Belgium and Greece, Appl. no.  30696/09; ECtHR 
13 December 2012, de Souza Ribeiro v. France, Appl. no. 22689/07.

601 COM(2018) 634, p. 8.
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present in asylum law (Reception Directive).602 In the judgment JN the CJEU gave a 
restrictive interpretation, stating

“that the individual’s conduct must represent a genuine, present and sufficiently 
serious threat, affecting a fundamental interest of society or the internal or 
external security of the Member State concerned”.603

If the same interpretation under the Reception Directive is also applied in the Return 
Directive, this will create more uniformity between the different detention regimes in EU 
migration law. It is therefore necessary that the EU legislature specifies how the ‘public 
order’ ground for detention must be interpreted.

The second amendment is the introduction of a minimum duration of the detention 
measure of 3 months. The Commission therefore believes that the chance of the migrant 
returning to third countries is increased because the member state will spend more time 
in the return procedure. The member states will not have the space for a detention period 
that is less than 3 months. As Crego shows

“this would oblige Spain and Portugal to increase their time limits on detention, 
which currently stand at 60 days.604 However, there is no evidence to suggest 
that shorter detention periods hinder removals. In 2017, Spain had a return 
rate of 37.2%. States using the maximum permissible detention period had 
return rates either far lower or only marginally higher than this: the Czech 
Republic had a return rate of 11.2%, Belgium of 18.2%, Greece of 39.5% and 
Germany of 46.3%.”605

The Commission also notes that the maximum duration of 18 months is not applied in 
several member states.

602 CJEU 15 February 2016, in Case 601/15 PPU, J.N., ECLI:EU:C:2016:84. For more about this judgment see 
J. de Coninck, ‘Detaining Asylum Seekers under the Reception Conditions Directive – A Step Too Far?’, in: 
A. Pahladsingh and R. Grimbergen (Eds.), The Charter and the Court of Justice of the European Union, 
Notable cases from 2016-2018, Tilburg: Wolf Legal Publishers (2019).

603 Case 601/15 PPU, J.N., p. 67.
604 Report of the fact-finding mission by Special Representative of the Secretary General on migration and 

refugees, to Spain, 18-24  March  2018, 3  September  2018, www.statewatch.org/news/2018/sep/coe-
srmigration-report-on-spain-mission-3-18.pdf; ‘Portugal Immigration Detention Profile’, Global Detention 
Project, https://www.globaldetentionproject.org/immigration-detention-in-portugal.

605 M.D. Crego, ‘Recasting the Return Directive’, European Parliament Briefing, June 2019, p. 6, www.europarl.
europa.eu/RegData/etudes/BRIE/2019/637901/EPRS_BRI(2019)637901_EN.pdf.
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In the proposal, the member states are obliged to specify the grounds for detention in 
national law. This requirement is missing in the current Return Directive. The CJEU has 
already set out this requirement in the Al Chodor judgment606 so that this new requirement 
in the proposal meets the requirements set by the CJEU in its case law. The CJEU held that 
asylum applicants who are to be transferred to the state responsible for examining their 
application for international protection in line with the Dublin III Regulation could only 
be held in a detention centre beforehand if it was found that there was “in a binding 
provision of general application, objective criteria underlying the reasons for believing 
that an applicant for international protection who is subject to a transfer procedure may 
abscond”.

Viewed from within the crimmigration review framework, the proposal on detention is 
problematic (in particular, the fundamental rights protection of the migrant and legitimacy 
of criminal sanctions). The proposal highlights the new possibilities that member states 
will have to place migrants in detention. In this regard Steve Peers has commented that:

“this proposal is entirely concerned with facilitating the expulsion of irregular 
migrants, and detaining them to that end – in addition to imposing entry bans 
to make sure they do not return”.607

These amendments would lead to a more systematic use by the member states of coercive 
measures such as the entry ban and the detention, which would create serious tension 
with the principle of proportionality and legal certainty.608

Border Procedure (Art. 22)609

The proposal still allows member states to exclude the Return Directive in border 
procedures (Art. 2, paragraph 2a). A new element in the proposal is to apply flexible rules 
to migrants who have gone through an asylum border procedure. This procedure means 
that “the migrant is given a simple form, no voluntary departure period and a short period 
of time in which to lodge legal remedies against the decisions of the authorities”.610 There 
is also a ground for the detention measure. The return procedure follows after the asylum 

606 CJEU 15 March 2017, in Case C-528/15, Al Chodor, ECLI:EU:C:2017:213.
607 S. Peers, ‘Lock ‘Em Up: The Proposal to Amend the EU’s Returns Directive’, EU Law Analysis (2018).
608 I. Majcher, ‘The Recast of the EU Returns Directive: Human Rights Lost Again?’, RLI 4th Annual Conference, 

University of London (2019). https://rli.blogs.sas.ac.uk/2019/05/29/the-recast-of-the-eu-returns-directive-
human-rights-lost-again/.

609 COM (2018) 634, p. 8.
610 Ibid., p. 9.
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procedure. An asylum seeker who was already detained during the asylum procedure can 
then be detained for a maximum of 4 months in the subsequent return procedure.

Regarding the border procedure, there are two concerns related to the protection of the 
fundamental rights of the illegal migrant.

First, the short time limit in Article 22(5) of the proposal with an appeal period of 48 hours 
would, in my view, also lead to a violation of Article 47 of the EU Charter (the right to an 
effective remedy). In the CJEU judgment in the case of LH, the CJEU ruled that national 
legislation in which a national court has an 8-day time limit within which to give a 
judgment by a court of appeal for a decision declaring an application for international 
protection inadmissible is a violation of Article 47 of the EU Charter.611

Second, Article 22 (6) of the proposal states that

“automatic suspension would be provided for only at first instance, when there 
is a risk of breach of the principle of non-refoulement and there are new 
elements concerning the case or the decision rejecting the application for 
international protection was not subject to judicial review”.

Article 22(6) of the proposal therefore does not provide a suspensive effect of the appeal 
against the return decision in all situations, and there is thus a risk that a migrant may be 
removed in the appeal procedure before the national court and that no review has taken 
place with regard to the return decision. non-refoulement principle. This provision creates 
tension with the case law of both European courts, (see the CJEU judgment in the case 
Samba Diouf612) and (see the ECtHR judgment I.M. v. France613) in which it is held that a 
migrant must be guaranteed the right to an effective remedy.

In my view the overall impression is that the changes in the proposal of the European 
Commission that these measures are more effective driven in which the balance between 
effective-driven measures and the fundamental rights protection of the migrant has 
shifted to more effectiveness. This would lead to the marginalization of the migrant. The 
tendency to create more possibilities for the member states to detain the illegal third 
country nationals will lead to more criminalization of the illegal migrant.

611 CJEU Judgment of 19 March 2020, in Case C-564/18, LH, ECLI:EU:C:2020:218.
612 CJEU Judgment of 28 July 2011, in Case C-69/10, Samba Diouf, ECLI:EU:C:2011:524.
613 ECtHR 2 May 2012, I.M. v. France, Appl. no. 9152/09.
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3.8  View Other EU Institutions

The proposal of the Recast Return Directive from the European Commission has led to 
reactions from other EU institutions in the legislation process. In this regard I would like 
to point out the criticism from the European Parliament in order to strengthen the 
fundamental rights protection of the migrant. In this section, I provide an overview of the 
views of the other EU institutions in the EU legislative process regarding the proposal of 
the European Commission for the Recast of the Return Directive such as the EU Council 
and the European Parliament.

3.8.1  EU Council

On 28 June 2018, the European Council indicated that it was in favour of the European 
Commission’s proposal to amend the Return Directive with the aim of achieving “a more 
effective and coherent European return policy”.614

At its meeting on 6 and 7 June 2019, the Justice and Home Affairs Council configuration 
reached a partial agreement on the Commission’s amendments. The only part on which 
no agreement has yet been reached concerns the border procedure.615

The Council has reached agreement on nine amendments to the Commission’s proposal. 
First, the Council proposes an amendment with regard “to the increase in the number of 
possible countries of destination of returnees”.616 Second, the Council proposes changes to 
the concept of “risk of absconding” and proposes some objective criteria that have been 
deleted in the Commission’s proposal to reintroduce them.617 Third, the Council proposes 
to impose more obligations on migrants in the return procedure. The following obligations 
are hereby proposed to the migrant: providing an address, imposing a reporting obligation 
and handing over biometric data to the authorities.618 Fourth, the Council proposes to 
include specific safeguards in the Directive with regard to children and families in the 
return process.619 Fifth, the Council proposes that member states be empowered to require 

614 EU Council 28 June 2018 Conclusions, EUCO 9/18, https://data.consilium.europa.eu/doc/document/ST-
9-2018-INIT/en/pdf.

615 M. Diaz Crego, Members’ Research Service PE 637.901 European Parliamentary Research Service (EPRS) 
(2019), p.  11. www.europarl.europa.eu/RegData/etudes/BRIE/2019/637901/EPRS_BRI(2019)637901_
EN.pdf.

616 EU Council 28 June 2018 Conclusions, EUCO 9/18, https://data.consilium.europa.eu/doc/document/ST-
9-2018-INIT/en/pdf.

617 Ibid.
618 Ibid.
619 Ibid.
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non-cooperating migrants to participate in return assistance and reintegration 
programmes.620 Sixth, the Council is in favour of increasing “the maximum duration of 
entry bans from five to ten years”.621 Seventh, the Council believes that coordination 
between member states should be improved regarding the imposition of return decisions.622 
Eighth, the Council draws attention to the new rules in the proposal under which the 
member states can recover the costs of removal and detention of the migrant from the 
migrant. The Council proposes “to link the advance payment of those costs to the possible 
withdrawal or suspension of an entry ban”.623 Finally, the Council proposes in the context 
of remedies to allow member states to provide for judicial review of return decisions by 
different levels of jurisdiction. In the first instance, the national court must decide whether 
an appeal against a return decision has automatic suspensive effect.624

From the crimmigration perspectives, some amendments of the EU Council are effective-
driven measures such as the amendments of the third, sixth, seventh, and eighth measures. 
The second and ninth measures are amendments that are specifically related to the legal 
position of the migrant. The amendment under d is a proposal to strengthen the protection 
of the fundamental rights of specific migrant groups. The amendments of the EU Council 
can lead to a further marginalization of the illegal third country national as most of the 
amendments are effective-driven measures with more obligations imposed on the illegal 
migrant to return. The reasons for these amendments have not been clarified, and these 
amendments have not been given any transparency.

3.8.2  European Parliament

The European Parliament made an important statement on human rights and migration 
in its resolution of 25 October 2016,625 indicating that the EU return policy must mean 
that migrants are returned to safe countries where they can also live safely. In April 2016, 
the European Parliament made a statement for “a holistic EU approach to migration to 
tackle the situation in the Mediterranean Sea”.626 The European Parliament emphasized 
that migrants can only return safely to a third country. In the return procedure, member 

620 Ibid.
621 Ibid.
622 Ibid.
623 Ibid.
624 Ibid.
625 European Parliament resolution of 25 October 2016 on human rights and migration in third countries 

(2015/2316(INI)).
626 European Parliament 23 March 2016 on the situation in the Mediterranean and the need for a holistic EU 

approach to migration (2015/2095(INI)).
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states must always fully respect the fundamental rights of the migrant.627 It is essential to 
ensure that the country of return is safe for the migrant.628 Furthermore, the European 
Parliament continues to maintain that voluntary return of the migrant should be preferred 
over forced return by the authorities of the member state.629 The Civil Liberties, Justice and 
Home Affairs (LIBE) Committee630 commissioned the European Parliamentary Research 
Service (EPRS) to conduct an impact assessment for the Recast of the Return Directive, 
which was lacking in the Commission’s proposal.

On 16 January 2019 the draft report was published. It included 120 amendments that were 
proposed.631 The most important proposals are the following. First, in the draft report 
there is the amendment to change “the definition of the risk of absconding” and to delete 
the criteria included in the Commission’s proposal to make this assessment.632 Second, 
there are amendments proposed to change the obligations to the migrants in the return 
procedure.633 Third, amendments to the proposal are made to extend the voluntary 
departure period for the migrant to 30 days. Furthermore, the restrictions on shortening 
this voluntary departure period are limited to the extent possible.634 Fourth, there are 
amendments that aim to strengthen the fundamental rights of the migrant in the return 
procedure. An example of these is an independent monitoring of return operations.635 
Fifth, there is the amendment to ban the detention of children and families. Additional 
proposals are also being made to strengthen safeguards regarding unaccompanied minors 
and families with children.636 Sixth, there is the amendment “for the compulsory inclusion 
of reintegration support in national programmes for voluntary return”.637 Seventh, there 
are amendments “granting automatic suspensive effect to appeals against return decisions” 

627 Ibid.
628 Ibid.
629 Ibid.
630 LIBE was appointed as the lead committee for the proposal of the European Commission on the Recast 

Return Directive.
631 Draft report on the proposal for a directive of the European Parliament and of the Council on common 

standards and procedures in Member States for returning illegally staying third-country nationals (recast) 
(COM(2018)0634 – C8-0407/2018 – 2018/0329(COD)) Committee on Civil Liberties, Justice and Home 
Affairs Rapporteur: Judith Sargentini. The rapporteur also consulted the EU Agency for Fundamental 
Rights, the European Data Protection Supervisor, Frontex, and several UN and other international 
organizations and NGOs before presenting her draft report.

632 Draft report on the proposal for a directive of the European Parliament and of the Council on common 
standards and procedures in Member States for returning illegally staying third-country nationals (recast) 
(COM(2018)0634 – C8-0407/2018 – 2018/0329(COD)).

633 Ibid.
634 Ibid.
635 Ibid.
636 Ibid.
637 Ibid.
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before national courts.638 Eight, there are amendments proposing to delete the new 
grounds for the detention measure in the proposal of the Commission.639

Released in February 2019, the impact assessment concluded that the recast envisaged by 
the European Commission would likely lead to breaches of fundamental rights and not 
necessarily contribute to more effective returns.640 The Parliament’s report is supposed to 
be voted within the LIBE Committee in late summer, after which the trilogues will begin. 
Given the amount of amendments put forward and the divergent positions of the co-
legislators, the negotiations will be difficult.

An important conclusion of EPRS is that “the European Commission proposal for a recast 
Return Directive has significant legal, social, human rights and economic implications”.641 
Therefore, EPRS pointed out that this proposal deserved “a proper impact assessment 
process conducted ex ante by the European Commission in line with the Better Regulation 
Guidelines and the IIA on Better Law-Making”.642 This substitute impact assessment has 
assessed the impact of key provisions of the European Commission’s proposal. Five main 
conclusions can be drawn from this assessment.643

The first conclusion is that there is no concrete evidence for the Commission’s claim that 
the proposal will lead to more returns of illegal migrants. In this perspective there are no 
documents that support the conclusion to “establish the need for a revision of the legislative 
framework to enhance its effectiveness”.644

The second conclusion is that the European Commission’s proposal seems to be in 
accordance with the principle of subsidiarity, but it does not comply with the principle of 
proportionality in a number of aspects.645 In the impact assessment, five proposed 
amendments are insufficiently supported by objective information, casting doubt on 
whether these amendments comply with the principle of proportionality. The first 
proposed amendment is the “list of objective criteria that indicate a risk of absconding of 

638 Ibid.
639 Ibid.
640 EPRS, European Parliament, February 2019, Substitute impact assessment on the proposed return directive 

(recast), www.europarl.europa.eu/RegData/etudes/STUD/2019/631727/EPRS_STU(2019)631727_EN.
pdf.

641 EPRS, European Parliament, February 2019, pp. 18-21.
642 Ibid.
643 Ibid.
644 Ibid.
645 Ibid.
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the migrant” (Art.  6).646 The second proposed change concerns the restrictions on the 
migrant’s voluntary return (Art. 9).647 The third amendment concerns entry bans that may 
be imposed by the member state on the migrant upon departure without issuing a return 
decision (Art. 13).648 The fourth change is the new ground of detention based on “public 
policy, public security or national security” and the minimum duration for “the detention 
measure of at least three months” (Art. 18(1) and (5)).649 The fifth proposed change is the 
“border procedure” (Art. 22).650

According to the impact assessment, the principle of proportionality is at stake with the 
following three provisions. In the impact assessment, reference is made to Article 9(4). 
This provision includes “a prohibition to grant a migrant a period of voluntary departure”. 
Second, the impact assessment shows that appeals against return decisions at the judicial 
stage are limited to persons whose applications for international protection (Art. 16(1)(2)) 
have been rejected. Finally, the impact assessment states the very short appeal periods in 
Articles 16(4)§2 and 22(5), which amount to 5 days and 48 hours.

The third conclusion is that the European Commission’s proposal would have an impact 
on several rights of illegal migrants. The following fundamental rights will be violated: 
“the right to asylum and the principle of non-refoulement, the right to private and family 
life, the right to health care, the right to education”.651 Furthermore, more violations of 
procedural rights such as “the right to be heard” (Art. 41 EU Charter) and “the right to an 
effective remedy” (Art. 47 EU Charter and 13 ECHR) may be identified.

The fourth conclusion is that the European Commission proposal entails high costs for 
“both Member States and the EU”.652

The fifth conclusion raises doubts as to whether the European Commission’s proposal is 
sufficiently in line with other EU legislation in the field of migration law.653 An important 
statement made was that “the effects that it might have in terms of coherence between 
return and asylum legislation [are] extremely difficult”.654

646 Ibid.
647 Ibid.
648 Ibid.
649 Ibid.
650 Ibid.
651 Ibid.
652 Ibid.
653 Ibid.
654 Ibid.
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The European Parliament reacted several times to this proposal of the European 
Commission and started an own-initiative procedure that was launched in December 2019 
as a response to a failure by the European Commission to carry out an evaluation of the 
implementation of the Return Directive.655 On 16 January 2019 the Civil Liberties, Justice 
and Home Affairs Committee presented a draft report at the European Parliament 
regarding the proposal of the European Commission to recast the Return Directive.656 
However, this report was not adopted in the 2014-2019 term of the European Parliament. 
After the European elections in May 2019, the European Parliament decided to continue 
to examine the recast Return. On 21 February 2020 the report of the European Parliament 
regarding the proposal of the European Commission was presented with 119 
amendments.657 Of these amendments six priorities were identified with regard to the 
proposal of the European Commission. The first is “to put the voluntary return of the 
migrant central which is essential in the EU return policy”.658 The second priority is to 
“increase appropriate return management programmes and more effectiveness of the 
return procedures”.659 The third priority is to “increase more safeguards for the migrant”.660 
In this priority attention is drawn for access to legal aid, suspensive effect of appeal against 
a return decision and more individual assessment for vulnerable persons.661 The fourth 
priority is to “safeguard the position of the minor”.662 The position of the minor should be 
improved as the best interest child is the primary consideration when the member states 
take decisions. Immigration detention is not justified with a reference to international 
human rights. The fifth priority is to “improve the detention conditions regarding 
immigration detention”.663 The sixth priority is the recommendation to “ensure a coherent, 
necessary and proportional return policy”.664 The European Parliament adopted on 
17 December 2020 the Resolution on the implementation of the Return Directive.665

655 Implementation report on the Return Directive (2019/2208(INI). According to the better regulation 
guidelines, Art. 19 of the Return Directive provides that the Commission should report on the application 
of the Directive every 3 years, starting from 2013. https://oeil.secure.europarl.europa.eu/oeil/popups/
ficheprocedure.do?lang=en&reference=2019/2208(INI).

656 www.europarl.europa.eu/legislative-train/theme-towards-a-new-policy-on-migration/file-proposal-for-a-
recast-of-the-return-directive.

657 Report 21 February 2020 on the proposal for a directive of the European Parliament and of the Council on 
common standards and procedures in Member States for returning illegally staying third-country nationals 
(recast), (COM(2018)0634 – C8-0407/2018 – 2018/0329(COD)).

658 Ibid.
659 Ibid.
660 Ibid.
661 Ibid.
662 Ibid.
663 Ibid.
664 Ibid.
665 European Parliament resolution of 17  December  2020 on the implementation of the Return Directive 

(2019/2208(INI)).
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The foregoing arguments reflect the views held by the European Parliament. The criticism 
of the European Parliament is related to the fundamental rights of the illegal third country 
national which are seriously at stake. I support these findings of the European Parliament, 
especially the arguments stating that fundamental rights law is violated by the 
aforementioned measures.

As regards crimmigration law, the European Parliament is raising serious questions on the 
proposal of the European Commission for the Recast of the Return Directive and is asking 
for more transparency. Within the crimmigration review framework, transparency is an 
important factor to use crimmigration law (see Chapter  2). Several proposals for 
amendments and resolution are aimed at strengthening the fundamental rights protection 
of the migrant and the legal position of the migrant. Furthermore, the systematic use of 
detention is a problem regarding the use of criminal sanctions.

3.9  Stakeholders’ Views on the Proposal for Recast of the Return 
Directive

Several stakeholders have also reacted to the proposal of the European Commission. 
NGOs and international organizations expressed serious concerns over the protection of 
the fundamental rights of migrants and over the balance having shifted to more efficiency 
measures instead of the fundamental rights protection of the migrant. The EU Fundamental 
Rights Agency (FRA),666 the European Council of Refugees and Exiles (ECRE)667 and the 
Commissie Meijers668 are critical of the Commission’s proposal as it lacks an impact 
assessment and also lacks information on the policy choices that have been made in the 
proposal to amend the Return Directive.

666 EU Fundamental Rights 11  January  2019, The recast Return Directive and its fundamental rights 
implications. Opinion of the European Union Agency for Fundamental Rights, p. 4. (FRA 2019), https://
fra.europa.eu/en/publicat ion/2019/recast-return-directive-and-its-fundamental-r ights-
implications#TabPubOverview.

667 ECRE November 2018, Comments on the Commission Proposal for a Recast Return Directive COM(2018) 
634 (ECRE 2018), www.ecre.org/wp-content/uploads/2018/11/ECRE-Comments-Commission-Proposal-
Return-Directive.pdf.

668 Commissie Meijers 27 November 2018, Comments on the proposal for a Directive on common standards 
and procedures in Member States for returning illegally staying third-country nationals (recast), 
COM(2018) 634 final, www.eerstekamer.nl/eu/documenteu/cm1816_notitie_van_de_commissie/f=/
vku0ok9buyq8.pdf.
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In relation to detention, FRA,669 Amnesty International,670 the Commissie Meijers671 and 
ECRE672 raised serious objections to the Commission’s proposal regarding the extension 
of the grounds for the detention measure of migrants. Amnesty International and ECRE 
believe that adding ‘public order’ and ‘national security’ detention grounds will lead to 
criminalization of illegal migrants. In addition, both organizations warn that member 
states can evade criminal proceedings with stronger guarantees for the migrant by using 
the detention measure under the Return Directive.673 They also consider that the list of 
criteria regarding the ‘risk of absconding’ in the Commission’s proposal is “too broad and 
vague” and includes criteria that do not qualify as a ‘risk of absconding’.674 In this regard it 
is notable that the International Detention Coalition “adds that immigration detention is 
an extremely costly policy that hardly ever fulfils its objectives”.675 ECRE and Amnesty 
International propose “a ban on the detention of children (and other vulnerable groups)”.676 
It is remarkable that FRA is not convinced of the necessity of Article 18 (5), which includes 
a maximum duration of the detention measure for the member states of at least 3 months.677 
Interestingly, FRA states that there is no information available to indicate that this measure 
will lead to a higher return of migrants.678

ECRE believes that the cooperation obligation imposed on the migrant will lead to 
arbitrariness in practice as the proposal does not specify when a migrant has provided 
sufficient evidence for the cooperation in the return procedure.679 In this context, ECRE 
points to the circumstance that asylum seekers and stateless persons will not always be 
able to submit documents during the return procedure and notes that this puts them in a 
disadvantageous position.680 FRA, ECRE and Amnesty International believe that the target 
in the proposal emphasizing the migrant’s voluntary departure will not be met. They 
therefore

669 FRA opinion (2019), pp. 43-54.
670 Amnesty International 17  November  2018, Position paper: The European Commission proposal for 

recasting the Return Directive (Amnesty International 2018), www.amnesty.eu/news/position-paper-the-
european-commission-proposal-for-recasting-the-return-directive/.

671 Commissie Meijers (2018).
672 ECRE report (2018), p. 20.
673 Amnesty International (2018), ECRE report (2018).
674 Ibid.
675 International Detention Coalition, Recast Return Directive Foresees More Immigration Detention (2018), 

https://idcoalition.org/news/recast-return-directive-foresees-more-immigration-detention/.
676 ECRE report (2018), Amnesty International (2018).
677 FRA opinion (2019), p. 54.
678 Ibid.
679 ECRE report (2018), p. 9.
680 Ibid.
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“propose to extend the period for voluntary departure to a minimum of 30 
days and to delete the provision that prohibits Member States from granting a 
period for voluntary departure in certain cases”.681

ECRE is in favour of the obligation included in the proposal on member states to include 
a national return management system and programmes in the context of the voluntary 
return of the migrant. However, ECRE warns that the information collected on migrants 
and their data collected in these programmes must comply with data protection rights. 
Concerns are also raised about “the safety of asylum seekers when information about their 
asylum application is exchanged with third countries”.682 FRA and ECRE believe that the 
proposal will lead “to a systematic imposition of entry bans” that will, in particular, affect 
rejected asylum seekers.683 FRA, ECRE and Amnesty International oppose the provision 
in the proposal that member states can issue entry bans when the person is about to leave 
the EU territory.684 Migrants can then choose not to leave, as leaving the territory can lead 
to severe sanctions such as the entry ban.

Amnesty International is in favour of the provision in the proposal requiring member 
states to provide for judicial review of return decisions.685 Amnesty International, FRA 
and ECRE all criticize the proposal, which sets very short appeal periods for appeals to the 
courts in the member states.686 They also believe that all appeals brought against a return 
decision by the migrant should always have suspensive effect during the judicial phase.687 
FRA points out that

“the proposed Article 16 (4) reduces the deadline for appeals against a return 
decision to maximum five days in case of rejected asylum applicants subject to 
a return procedure which is contrary to the obligation for Member States to 
establish reasonable time limits to ensure the exercise of the right to an effective 
remedy set out in the same provision”.688

681 FRA opinion (2019), ECRE report (2018), Amnesty International (2018).
682 ECRE report (2018), pp. 13-14.
683 FRA opinion (2019), pp. 35-37; ECRE report (2018), p. 12.
684 FRA opinion (2019), ECRE report (2018), Amnesty International (2018).
685 Amnesty International (2018).
686 ECRE report (2018), pp. 15-19; FRA opinion (2019), pp. 41-42.
687 Ibid.
688 FRA opinion (2019), p. 41.
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This amendment may violate the right to an effective remedy (Art. 47 EU Charter).689 FRA 
refers to the ECtHR case law that has previously ruled that the speed of the procedure 
should not lead to less procedural guarantees for the migrant in a procedure to avoid the 
violation of the non-refoulement (Art. 3 ECHR).690

Finally, Amnesty International,691 the Commissie Meijers,692 ECRE693 and a group of 
religious organizations694 oppose the border procedure in the proposal because of the 
serious guarantees that are missing for the migrant. All organizations believe that the 
proposal will lead to systematic detention of migrants. Criticism has also been directed 
against the very short appeal periods for lodging appeals in border procedures and against 
return decisions with regard to the limitations on the suspensive effect of those appeals in 
the judicial phase.

The legal doctrine is also critical in regard to the European Commission’s proposal for the 
Recast of the Return Directive. According to Peers,

“this proposal is entirely concerned with facilitating the expulsion of illegal 
migrants, and detaining them to that end – in addition to imposing entry bans 
to make sure they do not return”.695

The limited possibilities for voluntary departure for the migrant will lead to unexpected 
situations in which there will be more detentions and forced returns of the migrant.696 An 
interesting point is that Peers expects that more legal questions will also be addressed as 
several provisions are not meeting the standards that are already set by the CJEU.697 Peers 
notes that “the effectiveness of the return policy partly depends on the cooperation of 
non-EU countriesand that this proposal cannot affect that – although there are other EU 

689 Ibid.: “Such a short deadline does not appear to be compatible with CJEU and ECtHR case law concerning 
deadlines considered as ‘reasonable’ for exercising the right to an effective remedy.” In the CJEU judgment 
in Case C-69/10, Samba Diouf, ECLI:EU:C:2011:524, the CJEU stated that in the context of accelerated 
procedures, a “15-day time limit for bringing an action does not seem, generally, to be insufficient in 
practical terms to prepare and bring an effective action and appears reasonable and proportionate”. 
However, it is for “the national court to determine” whether 15 days was insufficient in a given situation “in 
view of the circumstances”.

690 FRA opinion (2019), p. 41: ECtHR 2 February 2012, I.M. v. France, Appl. no. 9152/09, para. 147.
691 Amnesty International (2018).
692 Commissie Meijers (2018).
693 ECRE report (2018), pp. 22-25.
694 www.caritas.eu/wordpress/wp-content/uploads/2019/02/190207_Return_comments_faith_based_NGOs.

pdf.
695 S. Peers (2018), http://eulawanalysis.blogspot.com/2018/09/lock-em-up-proposal-to-amend-eus.html.
696 Ibid.
697 Ibid.
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initiatives underway on that front”.698 Peers also points out that detaining more migrants 
will cost the member states more financially.699

Majcher points out that the recast proposal disregards the international human rights 
framework governing the expulsion of migrants in an illegal situation.700 In fact, every 
coercive measure in the Return Directive – such as return decision, entry ban, detention 
and removal – is subject to a tight set of international human rights norms and standards. 
International binding provisions have recently been restated in the form of authoritative 
return-related instruments, including Objective 21 of the 2018701 Global Compact for 
Migration,702 2018 Study on the return and reintegration of migrants of the UN Special 
Rapporteur on the human rights of migrants703 and 2014 Draft articles on the expulsion of 
aliens704 adopted by the International Law Commission.705

The EU return policy should be compliant with the international human rights standards 
on expulsion, not least because these standards are premised upon binding provisions of 
international treaties ratified by the EU member states. In addition, adopting provisions 
that fall short of international human rights norms shows, in my view, double standards of 
the EU, typically keen on giving lessons on human rights to other world regions. Finally, 
since the European countries are commonly regarded as upholding democratic values, 
their practices at variance with human rights norms risk undermining the whole UN 
system of fundamental rights protection.706

Majcher and Strik also point out that the Commission’s proposal will not realize the main 
aim, namely, that the EU is able to create more returns of illegal migrants.707 Furthermore, 
they showed that several fundamental rights of the migrants are at stake. They expect that 
more illegal migrants will be detained and that the proposal needs more safeguards in 
order to prevent violations of the non-refoulement principle (Art.  4 EU Charter and 3 
ECHR).708

698 Ibid.
699 Ibid.
700 I. Majcher (2019).
701 https://rli.blogs.sas.ac.uk/2018/11/01/gcm-commentary-objective-21/.
702 https://refugeesmigrants.un.org/migration-compact.
703 www.ohchr.org/EN/Issues/Migration/SRMigrants/Pages/SRMigrantsIndex.aspx.
704 https://legal.un.org/docs/?symbol=A/CN.4/L.832.
705 https://legal.un.org/ilc/.
706 I. Majcher (2019).
707 I. Majcher and T. Strik, ‘Legislation without Evidence: The Recast of the EU Return Directive in Europe’, 

European Journal of Migration and Law, volume 23, no. 2, (2021), pp. 103-126.
708 Ibid.
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Viewed from within the crimmigration review framework, it is of much significance that 
the reactions of the different stakeholders, such as NGOs, international organizations and 
the legal doctrine, on the proposal of the European Commission for the Recast Return 
Directive have raised serious concerns regarding the fundamental rights protection and 
the legal position of the migrant. The proposal of the European Commission will lead, in 
their view, to a further marginalization and criminalization of the illegal migrant. In my 
view a new proposal should be drafted, and elements of this will be discussed in the 
conclusions at the end of this study in Chapter 7.

3.10  COVID-19 Pandemic and Return Procedures

This section discusses the (current) COVID-19 pandemic, specifically and its impact on 
the migrant in the member states and the possibilities to fulfil their return obligations. 
Owing to the COVID-19 pandemic there are worldwide travel restrictions that prevent 
the illegal migrant from fulfilling his obligation to return.709 To detain an illegal migrant 
for a longer period seems problematic in this situation. The COVID-19 virus has spread 
across the globe and triggered different measures to limit the pace of contagion. On 
10 March 2020, the heads of state or government of the member states of the European 
Union emphasized the need for a joint European approach and a close coordination with 
the European Commission.710

The scale of the global threat being faced today underlines the imperative need for EU 
coordination to maximize the potential impact of measures taken at the national level. It 
is against this backdrop that on 16  March  2020, the European Commission adopted a 
“Communication to the European Parliament, the European Council and the Council”, 
calling for “a Temporary Restriction on Non-Essential Travel to the EU in view of COVID-
19”.711 Measures taken by member states to contain and limit the further spread of the 
COVID-19 should be based on risk assessments and scientific advice and must remain 
proportionate. According to the European Commission, any restrictions in the field of 
asylum, return and resettlement must be proportional, implemented in a non-
discriminatory way and must take into account the principle of non-refoulement (Art. 4 
EU Charter and 3 ECHR) and obligations under international law. The pandemic has 

709 See more C. Le Coz and K. Newland, Rewiring Migrant Returns and Reintegration after the COVID-19 
Shock, Brussels: Migration Policy Institute (2021).

710 www.consilium.europa.eu/en/press/press-releases/2020/03/10/statement-by-the-president-of-
theeuropean-council-following-the-video-conference-on-covid-19/.

711 Communication from the Commission COVID-19 Guidance on the implementation of the temporary 
restriction on non-essential travel to the EU, on the facilitation of transit arrangements for the repatriation 
of EU citizens, and on the effects on visa policy, COM (2020) 2050 final.
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direct consequences on the way EU asylum and return rules are being implemented by 
member states and a disruptive effect on resettlement. The European Commission fully 
acknowledges the difficulties that member states face in the current context when 
implementing relevant EU rules in this regard. In this context, in order to support member 
states, on 16 April 2020 the European Commission published a Guidance document.712 In 
this section, I will discuss the main suggestions from the European Commission to the 
member states in the area of the return of the migrant during the COVID-19 crisis.

3.10.1  Return and the Return Procedure

Various measures have been taken worldwide to contain the COVID-19 pandemic, and 
they have a major impact on the return of illegal migrants. Member states experience 
practical difficulties in carrying out the return of migrants to third countries.713

There are several obstacles to member states in the return procedure. First, there is a 
reduction of staff within the immigration authorities in the member states that can delay 
the return of migrants.714 Second, there is the reduced availability of commercial flights 
and other modes of transport owing to restrictions by states in order to combat the 
pandemic.715 In addition, the countries of origin and transit have introduced restrictive 
access measures to curb the spread of COVID-19. Third, a number of migrants also refuse 
to be vaccinated against COVID-19 or have a PCR test taken.716 In this situation 
fundamental rights questions arise as to whether a member state can obligate the migrant 
to take the vaccine or a PCR test in order to realize the return. The member states have to 
create a legal basis for obligating migrants in the return procedure for a vaccine or test. 
The question is whether such an obligation is a violation of fundamental rights such as the 
right to respect the integrity of the person (Art.  3 EU Charter) or the right to respect 
private life (Art. 7 EU Charter and 8 ECHR) and whether such a violation is proportional 
in order to realize the return of the migrant. In 2021, the ECtHR ruled that the obligation 
to have children vaccinated constitutes a permissible infringement of Article 8 ECHR.717 

712 Communication from the Commission COVID-19: Guidance on the implementation of relevant EU 
provisions in the area of asylum and return procedures and on resettlement, COM (2020) 2516 final, OJ C 
126, 17 April 2020, pp. 12-27, https://eur-lex.europa.eu/legal-content/NL/TXT/PDF/?uri=CELEX:52020X
C0417(07)&from=EN.

713 COM (2020) 2516 final, p. 23.
714 Ibid.
715 COM (2020) 2516 final, p. 22.
716 Ministry of Justice, 17 December 2021, Aanpak verkenning tot uitvoering motie-Valstar over mogelijkheid 

van een onvrijwillige PCR-test voor vreemdelingen met een vertrekplicht, 3680167, 17 December 2021.
717 ECtHR 8 April 2021, Vavricka and others v. The Czech Republic, Appl. no. 47621/13, ECLI:CE:ECHR:2021:

0408JUD004762113. See also ECtHR15 March 2012, Solomakhin v. Ukraine, Appl. no. 24429/03, ECLI:CE:
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The ECtHR considered that a national vaccination obligation was justified because of the 
health risk and the importance of protecting children. However, this case did not concern 
a COVID-19 vaccination but an obligation in the Czech Republic to vaccinate children for 
a number of diseases. However, this ruling does offer a number of elements that member 
states have to take into account when faced with the need to oblige migrants in the return 
procedure to vaccinate against COVID-19 or to do a PCR test.

In the view of the European Commission, work on return procedures should continue. 
Activities that can be carried out are “the identification of the migrant, re-documentation, 
enrolment in assisted voluntary return and reintegration programmes, to be ready for 
when return operations can be pursued”.718 The European Commission and Frontex will 
support national authorities in coordinating their efforts in order to realize the return of 
migrants.

The member states introduced several national measures to prevent and contain the 
spread of COVID-19 in order to limit the possibilities for return authorities to have direct 
contacts with returnees and third country authorities. I note that the Return Directive 
itself does not contain a legal basis for these measures. The European Commission points 
out that the competent authorities have to take due account of the personal and individual 
circumstances of each illegal migrant. This also includes guaranteeing the right of the 
migrant to be heard.719 The European Commission states that the

“competent authorities should therefore use alternative means not requiring or 
reducing the physical presence of the third country national in order to comply 
with these requirements such as videoconferencing, written exchanges or 
other channels for virtual and remote communication to carry out interviews”.720

Viewed from within the crimmigration review framework (in particular, the legal position 
of the migrant), the advice of the European Commission regarding the alternatives for a 
physical hearing are positive within the context of the public health measures. 

ECHR:2012:0315JUD002442903. More about vaccination obligations for the own residents see A. Hendriks, 
‘Vaccineren: keuzevrijheid of plicht volgens het EHRM?’, NJB (2021); K. Ważyńska-Finck, ‘Anti-Vaxxers 
before the Stratsbourg Court, Vavricka and others v. The Czech Republic’, Stratsbourg Observers (2021). 
https://strasbourgobservers.com/2021/06/02/anti-vaxxers-before-the-strasbourg-court-vavricka-and-
others-v-the-czech-republic/.

718 COM (2020) 2516 final, p. 23.
719 Ibid., p. 24.
720 Ibid. For the use of video conferencing in court hearings see P. Gori and A. Pahladsingh, ‘Fundamental 

Rights Under Covid-19: An European Perspective on Videoconferencing in Court’, ERA Forum, volume 21, 
no. 4, (2021), pp. 561-577.
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Videoconferencing or other remote communications with the illegal migrant are good 
alternatives for which sufficient safeguards are needed.

A similar approach was encouraged in order to maintain open communication and 
cooperation channels with the authorities of the countries of origin or transit. In the 
pandemic period consular staff of many third countries are also becoming less available 
for procedures of identification and re-documentation owing to the restrictive measures 
being taken to combat the COVID-19 virus.721

According to the European Commission, voluntary return is the best option to support 
the return of illegal migrants in the pandemic. Therefore, member states should promote 
the voluntary return of migrants.722 However, there will be cases in which even voluntary 
return cannot be carried out owing to the restrictive measures taken to combat the 
COVID-19 pandemic. In such cases, in the view of the European Commission, the 
member states enjoy broad discretion

“in the light of Article 6(4) of the Return Directive to grant a residence permit 
or another form of authorisation in which the illegal third country national 
will have the right to stay in the territory of the Member State”.723

Considering the crimmigration review framework (in particular, the legal position of the 
migrant), it is recommendable for the member states to use the possibilities of the Return 
Directive to create more legal certainty and clarity for the illegal third country national in 
the COVID-19 period, for example by offering a temporary legal stay when return to a 
third country is not possible for a longer period because of the COVID-19 pandemic.

3.10.2  Period for Voluntary Departure

Migrants subject to return decisions granting a period for voluntary departure may be 
unable to comply with their return obligation because of restrictions on commercial 
flights or other restrictions on travel to these third countries. In my view, the European 
Commission rightly points out that the illegal migrant cannot always be held responsible 
for not yet having left the member state in a situation where he is unable to comply with 
the legal obligation to leave owing to circumstances beyond his control.724 In such a 

721 COM (2020) 2516 final, p. 24.
722 Ibid.
723 COM (2020) 2516 final, p. 23.
724 Ibid., p. 24.
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situation it is unreasonable to issue an entry ban against an illegal third country national. 
The European Commission has rightly demonstrated to the member states the use of the 
option of Article 7(2) of the Return Directive to extend the voluntary departure period by 
an appropriate period. The member states should assess the specific personal circumstances 
of the migrant and the availability of transport to the country of origin or transport in the 
specific situation.725

In the European Commission’s view, when the voluntary departure period of the migrant 
is prolonged they should receive a written confirmation. The legal basis for such a written 
confirmation can be found in Art. 14 of the Return Directive).726 This advice is in line with 
the principle of legal certainty, and I would recommend it as it also makes clear that 
member states acknowledge the specific emergency situation in which the illegal migrant 
cannot fulfil the obligation to return. A prolonged period of voluntary departure is 
recommendable, and entry bans should be withdrawn or postponed as the illegal migrant 
is unable to leave the territory of the member state. When the migrant cannot leave the 
member state during voluntary departure period for want of transportation to the third 
country of return, the member states should not issue entry bans against these migrants.727

3.10.3  Education for Children

The European Commission states that national authorities are experiencing difficulties in 
granting “access to education systems to minors subject to return procedures” owing to 
various restrictive measures taken during the pandemic.728 In this regard, the European 
Commission notes that several member states have introduced home education or other 
forms of digital education. Insofar as these modalities have been made available to 
nationals, the best interests of the child must also be fully assessed in the education 
measures regarding migrant minors (Art. 5 of the Return Directive).729

The European Commission points out that the Return Directive requires that

“minors should be granted access to the basic education system, both during 
the period for voluntary departure and during periods for which removal has 
been postponed (Article 14) and during detention (Article 17)”.730

725 Ibid., p. 25.
726 Ibid.
727 Ibid.
728 Ibid.
729 Ibid.
730 COM (2020) 2516 final, p. 26.
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Considering the crimmigration review framework (in particular, the fundamental rights 
protection of the migrant), it is a positive sign that member states have developed practices 
regarding home schooling or other remote education modalities in order to effectuate 
education for migrant children within the COVID-19 restriction measures. In this way 
children will have the possibility to develop themselves through education.

3.10.4  Health Care

According to the European Commission, migrants have the right to access emergency 
health care as much as possible. The European Commission emphasizes that migrants are 
eligible for treatment for COVID-19.731 In the view of the European Commission, member 
states are allowed to carry out a medical screening and tests on the migrant on public 
health grounds.732 This is based on national law and

“should comply with the principle of non-discrimination and fundamental 
rights, to identify the appropriate precautionary measures to implement. This 
would ensure that the state of health of the third country national is taken into 
due account in return procedures, in line with the EU acquis”.733

In the view of the European Commission, medical tests and screening of illegal migrants 
for COVID-19 can also facilitate readmission by reassuring third country authorities 
about the migrant’s health situation in relation to the COVID-19.734 Other options to 
reassure the third countries regarding the health risks of the migrant are quarantine 
possibilities in third countries that can be facilitated by international partners “such as the 
International Organization for Migration”.735

Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection of the migrant), it is important that illegal migrants have access to the 
health care system in the member states in this emergency situation in order to protect 
their health, which is a fundamental right.

731 Ibid.
732 Ibid.
733 Ibid.
734 Ibid.
735 Ibid.
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3.10.5  Detention

According to the European Commission, all migrants in detention facilities should 
maintain access to open air.736 Restrictions in the regime of the detention facility must be 
properly explained to the migrant in advance. This may include limiting visitors. Member 
states are strongly advised to take alternative measures to allow contact between the 
migrant with his family, friends and social network.737 Options include telephone contact 
or digital connection to have conversations with persons outside the detention facility.738 
Furthermore, it is very interesting for the member states that the European Commission 
is referring to the WHO guidance “Preparedness, prevention and control of COVID-19 in 
prisons and other places of detention”,739 which provides useful information on how to 
prevent and address a potential disease outbreak in a place of detention, while also 
emphasizing important elements of fundamental rights that must be respected in the 
response to COVID-19.740 The European Commission also advises the member states to 
provide psychological support to the migrants in detention. Furthermore, member states 
are encouraged to be as transparent as possible and to provide correct information about 
the COVID-19 virus to the migrants in detention.741

Ending of Detention under the Return Directive
According to the European Commission, “detention must be terminated immediately if it 
appears that there is no longer a reasonable prospect of removal”.742 The restrictions 
introduced by states to prevent and contain the spread of COVID-19 should, again, 
according to the European Commission, “not be interpreted as automatically leading to 
the conclusion that a reasonable prospect of removal no longer exists in all cases”.743 The 
European Commission is still providing member states with practical advice on the release 
of detainees. The national measures in place to prevent and contain the spread of 
COVID-19 must be observed.744

I offer the following two suggestions. First, when a migrant is released the member state 
should use measures less coercive than detention to prevent absconding. The following 

736 Ibid.
737 Ibid.
738 COM (2020) 2516 final, p. 27.
739 www.euro.who.int/en/health-topics/healthdeterminants/prisons-and-health/news/news/2020/3/

preventing-covid-19-outbreak-inprisons-a-challenging-but-essential-task-for-authorities.
740 COM (2020) 2516 final, p. 26.
741 Ibid.
742 Ibid.
743 Ibid.
744 Ibid.
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examples can be considered. The migrant is required to reside in a specific place or is 
obligated to submit documents to the national authorities. Second, the member states 
should use alternative measures to detention that ensure compliance with national public 
health measures, such as regular reporting through video calls, in compliance with data 
protection rules.745 In this way member states should apply the WHO Guidance on 
detention cases in order to protect the fundamental rights of illegal migrants in detention.

Use of Specialized Detention Facilities, Detention Conditions and Social Distancing
National authorities are increasingly applying social distancing and other precautionary 
measures in order to protect the public health and the spread of COVID-19.746 The same 
is done in detention centres, where the health of both the migrant and the staff is sought 
to be protected. As a result, the effective maximum capacity of specialized detention 
centres may be significantly reduced to prevent the COVID-19 virus.747

If member states are unable to provide accommodation in specialized detention facilities, 
they may, according to the European Commission, use other appropriate facilities to 
locate the migrants.748 It is essential that social distancing and other preventive and hygiene 
measures in relation to the COVID-19 virus are ensured in these facilities. In this regard, 
member states are strongly advised to assess the situation of couples and families (The 
right to family life: Art. 7 EU Charter and 8 ECHR) as well as the situation of vulnerable 
groups of migrants in detention.749

3.11  Conclusions

The Return Directive is premised upon a balance between the effectiveness of the return 
and the fundamental rights protection of the illegal migrant. During the negotiations and 
also after the adoption of the Return Directive, international organizations and various 
NGOs have been very critical of the lack of protection of the fundamental rights of the 
illegal migrant. In view of this, as Acosta Arcazaro pointed out, the Return Directive can 
be regarded as “a controversial immigration instrument adopted by the EU”.750

745 Ibid.
746 COM (2020) 2516 final, p. 27.
747 Ibid.
748 COM (2020) 2516 final, p. 15.
749 Ibid., p. 24.
750 D.A. Acosta Arcarazo, ‘The Returns Directive: Possible Limits and Interpretation’, in: K. Zwaan (Ed.), The 

Returns Directive: Central Themes, Problem Issues, and Implementation in Selected Member States, Nijmegen: 
Wolf Legal Publishers (2011), pp. 7-24.
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When it was first adopted, the Return Directive was widely seen by NGOs and academics, 
in general, as negative legislation in which the rights of the illegal migrants were not 
properly safeguarded and that rather encouraged member states to lower their standards 
in the return procedures. With respect to crimmigration law, the EU Council and European 
Commission have proposed more effective-driven measures. The European Parliament 
has incorporated more fundamental rights aspects into the Return Directive in order to 
achieve a better balance between effective measures and the fundamental rights protection 
of the third country national. The European Parliament’s effort to strengthen the 
fundamental rights protection of the migrant has resulted in a better balance between the 
effective enforcement of the return rules and the fundamental rights protection of the 
illegal third country national. The current Return Directive has, however, not led to an 
increase in the return of illegal migrants.

In the light of the case law of the CJEU, and the information on national implementation 
of the Return Directive, the European Commission has made assessments of the Return 
Directive and has published two Return Handbooks that provide guidance “to national 
authorities competent for carrying out return-related tasks, including police, border 
guards, migration authorities, staff of detention facilities and monitoring bodies”.751 In 
October 2015 the first version of the Handbook was adopted by the European Commission. 
The second version

“builds upon the European Commission Recommendation of 7 March 2017 
and features additional guidance to national authorities on how the rules of 
the Return Directive be used to improve the effectiveness of the return systems, 
while ensuring full observance of fundamental rights”.752

These Handbooks can help improve uniformity in the practices of the different EU 
member states when fulfilling their obligations with respect to the Return Directive and 
can lead to more legal certainty for illegal third country nationals. It is important to note 
that these EU Return Handbooks are not legally binding in regard to the interpretation of 
the provisions of the Return Directive. It is only the CJEU that can give legally binding 
interpretation of EU law to the Member States.753

With the ‘EU migration crisis’ in 2015 and several measures taken to increase the return 
of illegal migrants, the European Commission has found that it has had no impact on the 

751 EC Return Handbook (2017), p. 87.
752 Ibid.
753 CJEU 3 June 2021, Case C-546/19, Westerwaldkreis, ECLI:EU:C:2021:432, p. 47.
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EU return rate. That is why the European Commission has put forward a proposal for a 
Recast Return Directive in order to achieve a higher rate of returns of illegal migrants.

The European Commission has not accompanied an impact assessment on the proposed 
Recast Return Directive. This has been criticized on several occasions within the European 
Parliament and has led to commissioning the EPRS to conduct a targeted substitute 
impact assessment.754 The need for an impact assessment has also been emphasized by 
other bodies and individuals.755 Previously too in the field of asylum and migration law, 
such as with the proposal for the recast of the Eurodac Regulation, there was no impact 
assessment by the Commission.756 The European Parliament has given the European 
Commission an important message, namely, that for major legislative proposals such as 
the Recast of the Return Directive, an impact assessment is essential. As such initiatives 
“are expected to have significant social, economic or environmental impacts” impact 
assessments are essential.757 In my view an impact assessment is essential in order to recast 
the Return Directive as it is an important instrument in the field of EU asylum and 
migration legislation, and the main objective is the return of illegal third country nationals, 
which continues to be a major problem in the EU as the return rates are not on the rise. 
The resolution of the European Parliament of 17 December 2020 states “that the European 
Commission presented a proposal to recast the Return Directive to achieve a more 

754 EPRS, European Parliament, February 2019, p. 5.
755 See, for example, European Economic and Social Committee (EESC), Opinion on the proposal for a 

directive of the European Parliament and of the Council on common standards and procedures in Member 
States for returning illegally staying third-country nationals (recast), rapporteur: José Antonio Moreno 
Díaz, co-rapporteur: Vladimíra Drbalová, adopted in plenary on 23 January 2019, para. 1.5 thereof; EU 
Agency for Fundamental Rights (FRA), Opinion 1/2019 on the proposed recast Return Directive and its 
fundamental rights implications, 10  January  2019; EDPS, Formal comments of the EDPS on the 
Commission proposal for a directive of the European Parliament and of the Council on common standards 
and procedures in Member States for returning illegally staying third-country nationals (recast), 
10  January  2019; Commissie Meijers – standing committee of experts on international immigration, 
refugee and criminal law, CM1816 Comments on the proposal for a directive on common standards and 
procedures in Member States for returning illegally staying third-country nationals (recast), COM(2018) 
634 final, 27  November  2018; European Council on Refugees and Exiles (ECRE), Comments on the 
Commission proposal for a recasting of the Return Directive – COM(2018) 634, 30 November 2018.

756 Proposal for a Regulation of the European Parliament and on the establishment of ‘Eurodac’ for the 
comparison of fingerprints for the effective application of [Regulation (EU) No 604/2013 establishing the 
criteria and mechanisms for determining the Member State responsible for examining an application for 
international protection lodged in one of the Member States by a third-country national or a stateless 
person], for identifying an illegally staying third-country national or stateless person and on requests for 
the comparison with Eurodac data by Member States’ law enforcement authorities and Europol for law 
enforcement purposes (recast), COM(2016) 272, 4 May 2016.

757 European Parliament, ‘Report on the interpretation and implementation of the Interinstitutional Agreement 
on Better Law-Making (2016/2018(INI))’, rapporteurs Pavel Svoboda and Richard Corbett (15 May 2018), 
para. 22; see also W. Hiller, ‘European Parliament Work in the Fields of Impact Assessment and European 
Added Value – Activity Report for 2017’, EPRS (2018), p. 24.
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effective and coherent return policy without an impact assessment”.758 With respect to 
crimmigration law, it is necessary to have an impact assessment regarding the Recast 
Return Directive in order to create more transparency and to avoid “ad hoc instrumentalism” 
(see more Section 2.6). The impact assessment of EPRS shows the need for the European 
Commission to make an impact assessment as the main objective of the (Recast) Return 
Directive is to create more returns of illegals from the member states. If the recast does not 
lead to more effective returns, this is striking as the balance has shifted to more effective 
return measures and less protection of the fundamental rights of the migrant such as the 
legal protection of the migrant.

In my view, in the proposal of the Recast Return Directive the balance has shifted to more 
effective-driven measures, and there are several measures that violate the fundamental 
rights of the third country national. Several stakeholders made their concerns regarding 
the Commission’s proposal, which I agree with, and pointed out that the impacts on the 
fundamental rights of the proposal on illegal migrants would be in respect of the following 
issues. The proposal offers serious reasons why more migrants will be systematically 
detained, leading to the violation of the right to liberty (Art. 6 EU Charter and 5 ECHR) 
and of the principle of proportionality. The limited appeal remedies at the judicial stage in 
the proposal can create serious tension with the right to an effective remedy (Art. 47 EU 
Charter and 13 ECHR). The lack of procedural safeguards in the proposal can lead to the 
violation of the right to a good administration (Art. 41 EU Charter). Finally, the reduction 
of the suspensive effect in the appeal procedure at the national court may create serious 
tension with the right to an effective remedy (Art. 47 EU Charter and 13 ECHR) and the 
principle of non-refoulement (Art. 4 EU Charter and 3 ECHR).

The worrying trend of the proposal for the Recast of the Return Directive is manifest in 
the lowering of the protection of the fundamental rights of the illegal third country 
national in the light of the continued prioritizing of returns. Also problematic are 
procedural safeguards and very restrictive time limits within which to make an appeal to 
an independent court or tribunal, as they cannot be qualified as ‘reasonable’ in the light of 
the CJEU (Art. 6 and 47 EU Charter) and ECtHR jurisprudence (Art. 5 and 6 ECHR). 
These concerns regarding fundamental rights are striking. Nevertheless, some 
improvements can be seen in the proposal for the recast of the Return Directive such as 
the connection between asylum rules and return rules as the border procedure are 
included in the proposal of the Commission. Furthermore, the provision on return 
management will obligate member states to more responsibly regulate the return of illegal 
third country nationals and create more options for return.

758 www.europarl.europa.eu/doceo/document/TA-9-2020-0362_EN.html.
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The main question that will remain is whether the effectiveness of the expulsion policy 
will improve with the Recast of the Return Directive. The return of illegal migrants will 
depend partly on the cooperation of the countries of origin or transit, and this proposal 
cannot influence that. Other EU initiatives such as readmission agreements with third 
countries and EU investments in third countries are needed to improve the return rate. 
Another point to note is the connection between asylum and immigration rules and the 
Return Directive. The Return Directive cannot be seen as an isolated instrument but as 
connected with other EU instruments such as the Asylum and immigration instruments 
(Regulations and Directives).

The COVID-19 pandemic shows that practices regarding the measures in the Return 
Directive should be assessed in the light of emergency situations and good practices 
should be considered in the legislative process in regard to the changes that will be made 
in the Recast of the Return Directive. In other words, the mechanisms and provisions 
dealing with pandemic outbreaks must be added as emergency situations in the Recast 
Return Directive. The protection of health is a key element, but emphasis should also be 
given to time limits in an emergency situation (public health, public order or national 
security), the options for video conferencing between the third country national and the 
staff of national authorities and/or with the judicial authorities. The guidance of the 
European Commission shows that the Commission provides some tools for the member 
states to act in this pandemic crisis as the Return Directive and the EU Charter (Art. 52 
EU Charter and 15 ECHR) do not provide sufficient rules for this specific situation.

A positive message is that the European Commission is pointing out to the member states 
the need to apply the World Health Organization (WHO) guidance “Preparedness, 
prevention and control of COVID-19 in prisons and other places of detention”. This WHO 
guideline provides useful information on how to prevent and address a potential disease 
outbreak in a place of detention, while also emphasizing important elements of 
fundamental rights that must be respected in the response to COVID-19. The proposal for 
the Recast Return Directive should be amended in order to take into account fundamental 
rights and problems caused by a pandemic.
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4  Analysis of the Return Decision

4.1  Introduction

States enjoy “the sovereign right to control the entry and stay of migrants on their 
territory”.759 It follows that states have the exclusive right to carry out border controls. They 
decide on the entry and residence of migrants on the territory. In addition, they can expel 
migrants from their territory. The right of a state is to decide on the admission and 
residence of migrants and on their expulsion from its territory. This is a natural 
consequence of the sovereignty of the state.760 The case law of the European Court of 
Human Rights (ECtHR) also shows the same view, namely that states have the “undeniable 
right to control aliens’ entry into their territory”.761 The expulsion of migrants is subject to 
several fundamental rights that protect the rights of returnees. This is because coercive 
measures taken by member states to expel migrants can lead to “drastic changes involving 
serious consequences on the life and future of the persons concerned”.762 In the EU internal 
borders do not exist as it is part of the Schengen Area, in which free movement of persons 
is allowed (see Section 3.2).

The definition of the return decision is to be found in Article 3(4) of the Return Directive: 
“An administrative or judicial decision or act, stating or declaring the stay of a third-
country national to be illegal and imposing or stating an obligation to return.”

It follows from Article 6(1) of the Return Directive that member states are obliged to issue 
a return decision against any illegally staying third-country national.763 The only exceptions 
can be found in Articles 6(2) to 6(5) of the Return Directive. According to the definition 
of the return decision, two elements are essential. The first element is the statement in the 
return decision concerning the illegal stay of the third-country national in the member 
state. The second element in the return decision is the imposition of a return obligation 
against the illegal third country national.764

759 F. Gatta (2019), pp. 121-122.
760 Ibid.
761 Khlaifia and Others v. Italy, p. 119.
762 T. Molnár, ‘Limitations on the Expulsion of Aliens Imposed by the International Covenant on Civil and 

Political Rights. A Retrospect of 50 Years’, in: M. Szabo, P.L. Lancos, and R. Varga (Eds.), Hungarian 
Yearbook of International Law and European Law 2017, The Hague: Eleven journals (2018), pp. 84-104.

763 See more about the return decision: A. Pahladsingh (2016).
764 EC Return Handbook (2017), p. 91.
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Member states have wide discretion in regard to the form in which a return decision is 
imposed on the illegal migrant. The member state shall have the possibility to take a 
decision or an act that can be issued in a judicial decision or in an administrative decision.765 
Article 6(6) of the Return Directive states that the member state can combine the refusal 
of legal residence of the third-country national (on grounds of asylum or immigration) 
and the return decision in a single decision. Member states have the possibility to adopt 
another decision together with the return decision in one administrative act: such as a 
period of voluntary departure (Art. 7) and an entry ban (Art. 11) with an EU-wide effect 
and a decision ordering the removal of the illegal third country national (Arts. 3(5) and 
8(3)) of the Return Directive.766 Most of these decisions are ancillary to the return decision.

In this chapter I will analyse the instrument of the return decision and all measures that 
are related to this instrument in relation to crimmigration. The crimmigration 
phenomenon will be assessed at the end of every section. As was indicated in Chapter 2, 
in this book crimmigration is reviewed from mainly three perspectives: the effective 
measures and the fundamental rights protection of the migrant (first perspective), the 
legitimacy of criminal sanctions (second perspective) and the legal position of the migrant 
protection (third perspective). These three perspectives constitute the review framework 
on the basis of which the phenomenon and law of crimmigration in this chapter is analysed 
and valued.

Section 4.2 discusses the return procedure followed by the criminal sanctions under the 
Return Directive in Section 4.3. In Section 4.4 all elements regarding the return decision 
are described, followed in Section 4.5 by the voluntary return. Section 4.6 is about the 
removal, and Section 4.7 about the safeguards pending return. In Section 4.8, I will make 
concluding remarks.

4.2  The Return Procedure

The Return Directive regulates a number of different decisions related to return. The first 
decision is the return decision (Art. 3(4) and Art. 6(1)). The second decision is related to 
the voluntary departure period as well as to the extension of such period (Art. 7). The 
third decision is the removal decision (Art. 3(5) and Art. 8(3)). The fourth decision is 
related to the postponement of removal (Art. 9). It is important to provide an overview of 

765 Ibid.
766 Ibid.
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the return procedure that can be derived from the Return Directive. The CJEU addressed 
the EU return procedure for the first time in the case of El Dridi.767

The CJEU starts by explaining that Article 6(1) of the Return Directive obliges member 
states to impose a return decision on any illegal third-country national who is present on 
the territory. In this first period of the return procedure, member states should give 
preference to the voluntary departure of the illegal migrant covering 7-30 days, unless 
there are good reasons to shorten this period of departure to 0 days.768 A crucial part of the 
CJEU judgment is that if the illegal migrant does not comply with his obligations arising 
from the return decision and departure is at stake, the member state can impose further 
coercive measures in the following period, whereby all personal facts and circumstances 
of the migrant are always assessed as fundamental rights and with due regard for the 
principle of proportionality.769 The member state may impose a more severe coercive 
measure, such as issuing an entry ban or the most severe coercive measure in the form of 
a detention measure.

The CJEU indicates that detention is limited to the grounds in Articles 15 and 16 of the 
Return Directive and “may last as short as possible”.770

An interesting point in the CJEU judgment in the case El Dridi is the reference to the 
Council of Europe Twenty Guidelines on Forced Return, which, as a general standard of 
conformity to national law, must comply with EU law.771 In other words, CoE Guideline 
No. 8 (‘Length of detention’) has been considered in this case as an interpretative tool, 
which fills in with normative content certain terms of the Return Directive “on the length 
of pre-removal detention”.772 It also defines the concrete meaning of the obligations that 
member states must enshrine in their legislation. The Court of Justice of the European 
Union (CJEU) judgment in the case of El Dridi is one of the few examples in which the 

767 CJEU Judgment of 28 April 2011, in Case C-61/11 PPU, El Dridi, ECLI:EU:C:2011:269.
768 See Art. 7(4) of the Return Directive.
769 Case C-61/11 PPU, El Dridi, pp. 38-39.
770 Ibid., pp. 41-43. See also View Advocate General Mazak of 1 April 2011, in Case C-61/11 PPU, El Dridi, 

ECLI:EU:C:2011:205, pp.  45-46: “It must therefore be concluded that the Directive, and in particular 
Article 8(1) thereof, read in conjunction with Article 15, precludes national legislation which provides that 
failure to comply with an order of the public authority to leave the national territory within a specified 
period constitutes an offense punishable by a term of imprisonment of up to four years, since such 
legislation deprives those articles of the Directive of their practical effect. That conclusion cannot be called 
in question by the argument that criminal law falls within the Member States’ sphere of competence and not 
within that of the EU.”

771 Case C-61/11 PPU, El Dridi, pp. 43-44.
772 Case C-61/11 PPU, El Dridi, p. 43: “According to that guideline, any detention pending removal is to be for 

as short a period as possible.”
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CJEU used another international human right standard, than the European Convention 
on Human Rights (ECHR), regarding the interpretation of a provision of the Return 
Directive.

Viewed from within the crimmigration review framework (in particular, the legitimacy of 
criminal sanctions and the legal position of the migrant), this case law of the CJEU in 
which a graduation of coercive measures is described for issuance against the illegal third 
country national, the legal protection of the migrant is well guaranteed as he has the 
possibility to challenge these measures with legal remedies before an independent and 
impartial national court or tribunal. As Rafaelli has rightly deduced from the case law of 
the CJEU, the return of illegal migrants is not viewed from the perspective of fundamental 
rights protection but from “the effectiveness of the Return Directive”.773 In the El Dridi 
case, the CJEU systematically indicates how the member states should go through the 
return procedure with regard to the illegal migrant. If the member state has imposed a 
return decision on an illegal third-country national, the member state remains obliged to 
work towards the return of the illegal migrant.774 Member states only have the discretion 
to impose criminal sanctions on illegal migrants if the coercive measures imposed by the 
Returns Directive previously have not resulted in the illegal migrant’s return. Crucial for 
the CJEU is the possibility for the member states to impose criminal sanctions on the 
migrant if all the steps in the return procedure have not yet been completed. This case law 
of the CJEU has had major consequences for the criminalization of illegal stay of migrants 
in the member states.

4.3  Criminal Law Sanctions in Relation to Infringements of 
Migration Rules775

Vavoula has described that in the EU, both by the EU legislature and by the member states, 
it can be observed that criminal law is being used more in response to illegal residence of 

773 R. Raffaelli, ‘Case Note: The Achughbabian Case. Impact of the Return Directive on National Criminal 
Legislation’, Diritto Penale Contemporaneo (2012), pp. 1-8.

774 Case C-61/11 PPU, El Dridi. See more R. Raffaelli, ‘The Returns Directive in Light of the El Dridi Judgment’, 
Perspectives on Federalism, volume 3, no. 1, (2011a), pp. 1-14, 32.

775 This section is an edited version of two articles: J.R.K.A.M. Waasdorp and A. Pahladsingh, ‘Expulsion or 
Imprisonment? Criminal Law Sanctions for Breaching an Entry Ban in the Light of Crimmigration Law’, 
Bergen Journal of Criminal Law and Criminal Justice, volume 4, no. 2, (2016c), pp. 247-266; J.R.K.A.M. 
Waasdorp and A. Pahladsingh, ‘Criminal Law Sanctions and the Return Directive: The Position of Illegally 
Staying Third-Country Nationals in the European Union’, Crimmigratie & Recht, volume 1, no. 1, (2017), 
pp. 20-35.
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migrants.776 She indicates that the use of criminal law takes place “in a two-fold manner: 
directly, through harmonization of national legislations; and indirectly, through the case 
law of the CJEU”.777

With regard to “direct involvement of the EU”, Vavoula points to EU legislation that 
criminalizes illegal migration in the context of human smuggling. Directive 2002/90/EC778 
defines “the facilitation of unauthorised entry, transit and residence”.779 According to 
recital 2 of Directive 2002/90/EC,

“measures should be taken to combat the aiding of illegal immigration both in 
connection with unauthorised crossing of the border in the strict sense and for 
the purpose of sustaining networks which exploit human beings”.

In this context, Framework Decision 2002/946/JHA780 is relevant as it is “criminalizing the 
acts described in the directive and setting out sanctions”.781

With regard to “the indirect involvement of the EU”, according to Vavoula, the Return 
Directive allows member states to criminalize the illegal stay of migrants.782 It is remarkable 
that the Return Directive itself does not contain any rules on criminal enforcement with 
regard to violations of instruments from this directive by the illegal migrant. Strict limits 
are set by the member states on the use of criminal sanctions in relation to the Return 
Directive by the European Commission and the CJEU. These limitations on the use of 
criminal law sanctions ensure a good balance with the fundamental rights of the migrant 
and are important in the area of crimmigration law.

4.3.1  European Commission View on Use of Criminal Sanctions

Article 2(2)(b) of the Return Directive determines the scope of the directive and describes 
that “Member States are free and not obliged to decide not to apply this directive to third-

776 N. Vavoula, ‘The Interplay Between EU Immigration Law and National Criminal Law: The Case of the 
Return Directive’, in: V. Mitsilegas et al. (Eds.), Research Handbook on EU Criminal Law, Massachusetts: 
Edward Elgar Publishing (2016), p. 294.

777 Ibid.
778 Directive 2002/90/EC of 28  November  2002 defining the facilitation of unauthorized entry, transit and 

residence, OJ L 328, 5 December 2002, pp. 17-18.
779 N. Vavoula (2016).
780 Framework Decision 2002/946/JHA of 28 November 2002 on the strengthening of the penal framework to 

prevent the facilitation of unauthorized entry, transit and residence, OJ L 328/1, 5 December 2002, pp. 1-3.
781 N. Vavoula (2016), p. 294.
782 Ibid.



136

Crimmigration and the Return Directive

country nationals” in two situations. The first situation is when the third country national 
is “subject to return as a criminal law sanction or as a consequence of a criminal law 
sanction, according to national law”.783 The second situation is when the third country 
national is “the subject of extradition procedures”.784

Criminal Law Sanction According to National Law
In the case of Achughbabian, the CJEU confirmed that “this derogation cannot be used to 
third country nationals who have committed only the offence of illegal staying”.785 
According to the European Commission, “minor migration related infringements, such as 
mere illegal entry or stay, cannot justify the use of this derogation”.786 The question arises, 
however, as to what the exact scope of this derogation is.

Extradition Procedures
The Council of Europe Convention on Extradition clarifies extradition as

“surrendering persons against whom the competent authorities of the 
requesting party are proceeding for an offence or who are wanted by the said 
authorities for the carrying out of a sentence or detention order”.787

Extradition proceedings are, in principle, not return proceedings. The European 
Commission has warned that there may be a close connection between the two procedures. 
According to the European Commission,

“this derogation aims at making clear that Member States have the option not 
to apply the procedural safeguards contained in the Return Directive when 
carrying out return in the context of extradition procedures”.788

Penal Sanctions in Relation to Infringements of Migration Rules
According to the European Commission, member states have the discretion to determine 
in their own regulations which violations of migration rules are enforced through criminal 
law.789 The EU legislature, however, did not explain which infringements of migration 

783 Art. 2(2)(b) Return Directive.
784 Ibid.
785 Case C-329/11, Achughbabian, p. 41.
786 EC Return Handbook (2017), p. 97.
787 Ibid.; European Convention on Extradition, ETS No.  024, 1957: www.coe.int/en/web/conventions/full-

list/-/conventions/treaty/024.
788 EC Return Handbook (2017), p. 97.
789 Ibid.
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rules can be sanctioned by penal law, and therefore the question arises as to the exact 
meaning of ‘infringements of migration rules’.790 Member states aim to ensure that illegal 
migrants actually leave by means of criminal sanctions. When issuing criminal sanctions, 
the Commission rightly points out that the member states must respect the fundamental 
rights of the migrant, such as the rights under the EU Charter and ECHR, and that the 
member state also always assesses whether a criminal sanction is proportionate.791 Finally, 
the Commissions’ evaluation of 2014 makes it clear that the majority of member states 
have, in different forms, laws criminalizing illegal entry and/or stay. These national 
provisions have different forms such as imprisonment, or a fine, or imprisonment and a 
fine for illegal entry or for illegal stay.792

4.3.2  CJEU and the Use of Criminal Sanctions

In this section I will analyse the case law of the CJEU in relation to the use of criminal 
sanctions, which is largely based on two articles of Waasdorp & Pahladsingh, namely 
“Expulsion or Imprisonment” and “Criminal sanctions and the Return Directive: the 
position of illegally staying third-country nationals in the European Union”, and 
Pahladsingh’s book titled Crimmigration Law in the European Union: The Return Directive: 
return decisions and detention (part 2).793 As I have stated before, the CJEU has ruled in its 
case law (El Dridi, Achughbabian, Sagor, Filev and Osmani, Celaj, Zaizoune and Affum794), 
member states may not apply rules, even criminal law rules, that are liable to jeopardize 
the achievement of the objectives pursued by a directive and thereby deprive it of its 
effectiveness. Regarding, more specifically, the Return Directive, in El Dridi the CJEU 
pointed out that member states may not, in order to remedy the failure of coercive 
measures adopted in order to carry out forced removal pursuant to Article 8(4) of that 
directive, provide for a custodial sentence on the sole ground that a third-country national 
continues to stay illegally on the territory of a member state after an order to leave the 
national territory was notified to him and the period granted in that order has expired. 
Such a penalty risks jeopardizing the attainment of the objective pursued by the Return 
Directive.795

790 Ibid.
791 EC Return Handbook (2017), p. 98.
792 COM(2014) 199 final, p. 24.
793 See J. Waasdorp and A. Pahladsingh (2016c); J. Waasdorp and A. Pahladsingh (2017); A. Pahladsingh 

(2016).
794 CJEU Judgment of 7  June  2016, in Case C-47/15, Affum, ECLI:EU:C:2016:408, JV 2016/236 m.nt. E.R. 

Brouwer.
795 R. Raffaelli (2011a), pp. 32-45; V. Passalacqua, ‘El Dridi Upside Down: A Case of Legal Mobilization for 

Undocumented Migrants’ Rights in Italy’, Tijdschrift voor Bestuurswetenschappen en Publiekrecht, 
Antwerpen, volume 4, (2016), pp. 215-225.
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El Dridi Judgment
In the El Dridi judgment, the CJEU considered that the Italian criminal law on illegal 
residence undermines the return procedure and therefore does not meet the requirements 
of the Return Directive.796 The Return Directive stipulates that the voluntary departure 
period for the illegal migrant is between 7 and 30 days. However, there is no such provision 
in Italian legislation.797 Furthermore the CJEU clarified that the penalty of Article 14(5) of 
the Italian Alien Law contains a risk of “jeopardizing the attainment of the objective 
pursued by that directive, namely, the establishment of an effective policy of removal and 
repatriation of illegally staying third-country nationals”.798 The CJEU concluded that 
imprisonment of up to four years is illegitimate because it is able “to delay the enforcement 
of the return decision”.799

Achughbabian Judgment
In Achughbabian, the CJEU recalled its judgment in El Dridi. The CJEU pointed out that 
the expressions “measures” and “coercive measures” contained in the Return Directive 
refer to any intervention that leads, in an effective and proportionate manner, to the 
removal of the person concerned. Detention of the person concerned, for a maximum 
duration of 18 months, is permitted only for the purposes of preparing and permitting the 
removal. According to the CJEU, the imposition and implementation of a sentence of 
imprisonment during the course of the return procedure does not contribute to the 
realization of the removal which that procedure pursues. On the contrary, such 
imprisonment is liable to delay the return and thereby undermines the effectiveness of the 
Return Directive. Therefore, it does not constitute a “measure” or “coercive measure” 
within the meaning of the Return Directive.800

In Achughbabian, the CJEU also clarified the scope of the application of Article 2(2)(b) of 
the Return Directive. This provision allows member states to abstain from applying the 
Return Directive to third-country nationals who are subject to return as a criminal law 
sanction or as a consequence of a criminal law sanction according to national law or who 
are the subject of extradition procedures. According to the CJEU, however, this provision 
clearly cannot be interpreted as allowing member states not to apply the Return Directive 
to third-country nationals who have committed only the offence of illegal stay, since such 
an interpretation would deprive the Return Directive of its purpose and binding effect. 
Thus, in Achughbabian the CJEU clarified that criminal law sanctions may only be adopted 

796 Case C-61/11 PPU, El Dridi, pp. 45-47, 52, 55-59.
797 Ibid., p. 51.
798 Ibid., p. 55.
799 Ibid., p. 59.
800 Case C-329/11, Achughbabian, p. 37.
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once the return procedure is exhausted, if the adoption of coercive measures does not 
enable the removal of the immigrant to take place, and only insofar as there is no justified 
ground for non-return. Finally, the imposition of such sanctions is subject to full 
compliance with fundamental rights and, in particular, with the rights recognized by the 
ECHR.801 However, the CJEU did not use the fundamental rights in the assessment. 
Raffaelli points out that the judgment in the Achughbabian

“makes it clear that States are not allowed to delay the commencement of the 
return procedure: as soon as a person is identified as an illegal immigrant, a 
return decision must be issued”.802

Furthermore, Raffaelli found that the Italian system of criminal sanctions regarding the 
return of migrants is not in accordance with the Return Directive and that the Italian 
legislation needs to be changed.803

Sagor Judgment
In Sagor, the CJEU upheld its judgments in El Dridi and Achughbabian for the reason that 
the Return Directive would be undermined if, after establishing that a third-country 
national is staying illegally, the member state in question were to preface the adoption or 
implementation of the return decision with a criminal prosecution that could lead to a 
term of imprisonment during the course of the return procedure, a step that would risk 
delaying the removal.804 Next, in Sagor the CJEU observed that the return measures are 
not delayed or impeded by a criminal prosecution since the national legislation in question 
allows the return to be achieved regardless of the criminal prosecution, even without that 
prosecution having come to an end. Nor is the imposition of a fine liable to impede the 
implementation of the return procedure.805 Also, the possibility given to the criminal court 
of replacing the fine with an expulsion order accompanied by an entry ban, as regards 
Italy, in situations where it is possible to immediately effect the return of the individual 
concerned, is not contrary to the Return Directive. Indeed, the Return Directive allows 
member states – on the basis of an individual examination of the situation of the individual 
concerned – to impose expulsion without granting a period for voluntary departure where 

801 Ibid., pp. 41, 46, 48-49. See also on this R. Raffaelli, ‘Case Note: The Achughbabian Case. Impact of the 
Return Directive on National Criminal Legislation’, New York University School of Law (2011b), p. 8.

802 R. Raffaelli (2011b), pp. 1-8.
803 Ibid.
804 CJEU Judgment of 6 December 2012, in Case C-430/11, Sagor, ECLI:EU:C:2012:777, p. 33, Jurisprudentie 

Vreemdelingenrecht (JV) 2013/96 note P. Boeles.
805 Case C-430/11, Sagor, pp. 36-37.
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there is a risk that the individual may abscond in order to avoid the return procedure.806 
Furthermore, the CJEU points out in the judgment in the case of Sagor that the member 
states are required, under their duty of Union loyalty and the EU requirements of 
effectiveness referred to in the Return Directive, to proceed with the removal of the illegal 
third-country national as soon as possible.807 Finally, the CJEU clarifies that in the situation 
where the member state replaces a fine with a home detention order in the return 
procedure, this new measure may hinder the actual removal of the illegal third-country 
national.808 On the contrary, the home detention order may delay and thus impede 
measures such as deportation and forced return by air, which can be used to achieve 
removal. In this respect, the CJEU holds that such a risk of undermining the return 
procedure is present, in particular, where the applicable legislation does not provide that 
the enforcement of a home detention order imposed on an illegally staying third-country 
national must come to an end as soon as it is possible to effect that person’s removal.809

Zaizoune Judgment
The CJEU clarified in the Zaizoune case that member states may impose an administrative 
fine on the illegal migrant for illegal stay on the territory and at the same time issue a 
return decision. The CJEU makes it clear that the member states cannot substitute the 
administrative fine for the return decision. The members have to fulfil the obligation of 
the Return Directive, which is the return of the illegal third country national. In this way 
the CJEU re-emphasizes that the return of the illegal migrant may not be delayed as the 
effectiveness of the Return Directive may not be jeopardized.810

Filev and Osmani Judgment
In Filev and Osmani, the CJEU rules that Article 11(2) of the Return Directive precludes a 
continuation of the effects of entry bans of unlimited length made before the date on 
which the Return Directive became applicable, beyond the maximum length of entry bans 
laid down by that provision, except where those entry bans were made against third-
country nationals constituting a “serious threat to public order, public security or national 
security”.811

806 Ibid., p. 41.
807 Ibid., p. 43.
808 Ibid., p. 45.
809 Ibid., pp. 44-45.
810 CJEU Judgment of 23 April 2015, in Case C-38/14, Zaizoune, ECLI:EU:C:2015:260, pp. 37-39.
811 Case C-297/12 Filev and Osmani, pp. 44-45.
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The CJEU clarifies that in Filev and Osmani, the Return Directive has direct effect after the 
date on which that directive should have been implemented. This means that old entry 
bans with an unlimited length are transposed to entry bans for a maximum of 5 years.812 
The consequence of the use by member states of the discretion provided for in Article 2(2)
(b), at the latest upon expiry of the period for implementing that directive, is that third-
country nationals referred to therein will not at any time fall within the scope of that 
directive.813

Celaj Judgment
In Celaj, the CJEU states that the criminal proceedings at issue involved the situation of an 
illegally staying third-country national to whom the common standards and procedures 
established by the Return Directive were applied in order to put an end to his first illegal 
stay in the territory of a member state and who then re-entered the territory of that state 
in breach of an entry ban. This led the CJEU to the conclusion that the circumstances of 
the case of Celaj are clearly distinct from those in the cases that led to the judgments in El 
Dridi and Achughbabian, in which illegally staying nationals of the third countries 
concerned were subject to a first return procedure in the member state in question.814 In 
addition, the CJEU recalled that it already held in its judgment in Achughbabian that the 
Return Directive does not preclude criminal law sanctions being imposed on third-
country nationals to whom the return procedure established by that directive has been 
applied and who are illegally staying in the territory of a member state in the absence of 
any justified ground for non-return. There is, according to the CJEU, all the more reason 
to consider that the Return Directive does not exclude the possibility for member states to 
lay down criminal law sanctions against illegally staying third-country nationals for whom 
the application of the procedure established by that directive resulted in their being 
returned and who then re-enter the territory of a member state in breach of an entry ban. 
However, the imposition of a criminal law sanction is only acceptable on the condition 
that the entry ban issued against the third-country national concerned complies with 
Article 11 of the Return Directive.815 The imposition of such a criminal law sanction is, 
moreover, subject to full observance both of fundamental rights, particularly those 

812 Ibid., pp. 50-52.
813 Ibid., p. 53.
814 The ‘distinction’ argument had been advanced by the European Commission and intervening governments 

during the proceedings. They stressed that the circumstances in re-entry cases are distinct because penal 
sanctions could be imposed to dissuade migrants from breaching re-entry bans (Opinion AG Szpunar of 
28  April  2015, in Case C-290/14, Celaj, ECLI:EU:C:2015:640, p.  46, note C.H. de Jonge van Ellemeet, 
Jurisprudentie Vreemdelingenrecht (JV) 2015/309. See for more critics on the distinction argument 
I. Majcher, ‘The CJEU’s Ruling in Celaj: Criminal Penalties, Entry Bans and the Returns Directive’, EU Law 
Analysis (2015).

815 CJEU Judgment of 1 October 2015, in Case C-290/14, Celaj, ECLI:EU:C:2015:640, pp. 27-31.
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guaranteed by the ECHR and, as the case may be, of the UN Refugee Convention, in 
particular, Article 31(1) thereof.816 Majcher points out that when third-country nationals 
re-enter the territory of a member state in breach of an entry ban, member states may use 
other available methods to punish the breach, such as an extension of an existing ban.817 
More generally, criminalization of breaches of (administrative) immigration law risks 
creating a conflation between immigration law and criminal law, which may lead to 
negative consequences for migrants and unduly overburden the criminal justice system. 
As Majcher concluded, the ruling in Celaj seems to

“compromise the effectiveness of the Return Directive in order to accord 
discretion to Member States that apply their domestic criminal provisions to 
deter and punish migrants for breaching an entry ban”.818

The Celaj judgment is more extensively discussed in Section 5.8.

Affum Judgment
According to the CJEU in Affum, a preliminary point to note is that the main proceedings 
relate to the situation of a third-country national who illegally entered the territory of a 
member state forming part of the Schengen Area by crossing a common border of that 
state and another member state also forming part of that area, and who was then 
intercepted when she was preparing to go to the territory of a third member state, which 
does not form part of that area.819 It should be noted that, as regards the scope of the 
Return Directive, Article 2(1) provides that the Return Directive applies to third-country 
nationals staying illegally on the territory of a member state. The concept of ‘illegal stay’ is 
defined in Article 3(2) of this directive as

“the presence on the territory of a Member State, of a third-country national 
who does not fulfil, or no longer fulfils the conditions of entry as set out in 
Article 5 of the Schengen Borders Code or other conditions for entry, stay or 
residence in that Member State”.820

816 Case C-290/14, Celaj, p. 32.
817 I. Majcher (2015).
818 Ibid. See also M. Garcia, ‘Criminal Sanctions and the Return Directive: The CJEU’s Ruling in Celaj Clarifies 

an Incestuous Relationship’, EU Migration Law Blog (2015). https://eumigrationlawblog.eu/criminal-
sanctions-and-the-return-directive-the-cjeus-ruling-in-celaj-clarifies-an-incestuous-relationship/.

819 Case C-47/15, Affum, p. 44.
820 Ibid., p. 47.
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Since a third-country national travelling on a bus across the territory of a member state in 
breach of the conditions for entry, stay or residence is clearly present on its territory, the 
CJEU concluded that he is staying there illegally, within the meaning of Article 3(2) of the 
Return Directive, and falls within the scope of that directive, in accordance with Article 2 
thereof.821 Consequently, such nationals must be subject to the return procedure laid down 
by the Return Directive for the purpose of their removal, as long as their stay has not, as 
the case may be, been regularized.

The CJEU also states in Affum that the Return Directive does not preclude an illegally 
staying national of a non-EU country from being imprisoned when the return procedure 
has been applied and the national re-enters the territory of the member state in breach of 
an entry ban (see also the judgment in Celaj above).822 Nor does the Return Directive 
preclude nationals of a non-EU country from being placed in administrative detention 
with a view to determining whether or not their stay is legal.823 Finally, it must be made 
clear that the Return Directive does not prevent member states from being able to impose 
a sentence of imprisonment to punish the commission of offences other than those 
stemming from the mere fact of illegal entry, in various situations including those where 
the return procedure has not yet been completed.824 Furthermore, in Affum the CJEU 
pointed out that the exceptions provided for by the Return Directive825 do not permit 
member states to exclude nationals such as Ms Affum from its scope on the ground that 
they have illegally crossed an internal border of the Schengen Area (in this case, the 
Franco-Belgian border) or have been arrested when trying to leave that area (the United 
Kingdom does not form part of the Schengen Area).826 Moreover, the fact that Ms Affum 
was the subject of a procedure for readmission into the member state from which she 
came (Belgium) does not render the Return Directive inapplicable to her case. Readmission 
simply has the effect of transferring the obligation to apply the return procedure to the 
member state responsible for taking the national back (in this case, Belgium). Imprisoning 
an illegally staying national of a non-EU country would delay the triggering of the return 
procedure and that national’s actual removal and would thereby undermine the Return 

821 Ibid., p. 48.
822 Ibid., p. 64.
823 Ibid., p. 53.
824 Ibid., p. 65.
825 Under the Return Directive, member states may decide not to apply the directive to nationals of non-EU 

countries who are subject to a refusal of entry in accordance with Art. 13 of the Schengen Borders Code or 
who are apprehended or intercepted by the competent authorities in connection with the irregular crossing 
by land, sea or air of the external border of a member state and who have not subsequently obtained an 
authorization or a right to stay in that member state.

826 Case C-47/15, Affum, p. 78.
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Directive’s effectiveness.827 In Affum the CJEU concludes, for the same reasons as those in 
the Achugbabian judgment, that the use of criminal sanctions such as imprisonment, 
related to the illegal stay of the migrant, could not be enforced as the French authorities 
did not start the return procedure. This does not, however, prevent member states from 
being able to impose a sentence of imprisonment to punish the commission of offences 
other than those stemming from the mere fact of illegal entry, including situations in 
which the return procedure has not yet been completed. This judgment will have effect on 
member states where imprisonment on account of illegal staying is possible. Such domestic 
legislation has to be changed in the way that an individual assessment based on effective 
considerations has to be made by the domestic authorities regarding the situation of the 
illegally staying third-country national and the possibility of imprisonment.828

Analyses
Cornelisse points out that the judgment in the case El Dridi was the first judgment of the 
CJEU in addressing the conformity of national criminal law sanctions on illegal stay in the 
form of imprisonment or home detention with the Return Directive.829 It is interesting, as 
Cornelisse explains, that the CJEU case law shows indeed that the concept of an effective 
removal policy is a two-edged sword: it precludes member states from

“[prefacing] the implementation of the return decision, or even the adoption 
of that decision, with a criminal prosecution which could lead to a term of 
imprisonment during the course of the return procedure, in so far as such a 
step would risk delaying the removal”.830

Cornelisse concludes that the Return Directive may prove to be “an effective shield against 
the criminalisation of illegal migration if such criminalisation is predominantly used for 
symbolic purposes”.831

827 Ibid., p. 88.
828 E. Picon, ‘Criminalising Hope: Human Rights Implications of the Criminalization of Irregular Immigration 

in EU Member States and the EU’, European Inter-University Centre for Human Rights and Democratisation 
(2010), p. 28: “…the 23 countries do provide for criminal penalties for TCN [third-country nationals, AP] 
who have illegally entered or who are illegally staying in their territory, in a broad sense”.

829 G.N. Cornelisse, ‘The Constitutionalisation of Immigration Detention: Between EU Law and the European 
Convention on Human Rights’, Global Detention Project, Working Paper No. 15 (2016b), p. 9.

830 Ibid. Case C-290/14, Celaj, p. 26, Case C-61/11 PPU, El Dridi, p. 59; Case C-329/11, Achughbabian, pp. 37-
39 and 45; Case C-430/11, Sagor, p. 33.

831 Art. 8 Return Directive; G.N. Cornelisse (2016b), p. 9: ‘The shielding function has its limits, for example if 
it concerns re-entry of a third country national in violation of an entry ban.’ See also Case C-290/14, Celaj.
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With regard to the question of whether criminal measures can be imposed by the member 
state for violating an entry ban, the CJEU refers in the Celaj832 case to the case law on the 
imposition of criminal measures for violating a return decision as it was at issue in the 
cases Achughbabian and Sagor. The CJEU has come to the conclusion that the member 
states have the discretion to impose sanctions on illegal third-country nationals who 
violate the obligations of the entry ban by returning to the member state in the meantime.833 
The CJEU had previously ruled in the Zaizoune case834 that the member state is allowed to 
impose an administrative fine on the migrant for illegal residence and at the same time 
impose a return decision on the migrant. In my view, it follows from these CJEU judgments 
that member states have the discretion to enforce violations of the return decision and the 
entry ban by imposing criminal sanctions. However, based on the case law of the CJEU, 
the member states are limited with regard to the imposition of these criminal sanctions 
against the migrant, since the member states have to apply the EU proportionality test and 
the fundamental rights in the ECHR and EU Charter.

Raffaelli infers from the CJEU case law that member states may only impose criminal 
sanctions on the illegal migrant only if the entire return procedure has been completed 
“and only to the extent that there is no justifiable ground for non-return”.835 Raffaelli 
concludes that this case law of the CJEU limits the use of criminal measures by the member 
states in the context of the Return Directive.836 The reason for these limitations lies in the 
effective enforcement of the Return Directive. Viewed from within the crimmigration 
review framework (in particular, the legitimacy of criminal sanctions) these limitations in 
the use of criminal sanctions will not lead directly to the marginalization of the migrant as 
the effective enforcement of the return of the illegal third country national has to prevail 
according to the CJEU. In this regard, it is important to note that in the member states the 
national courts have a crucial role in applying the case law of the CJEU and reviewing 
whether criminal sanctions are applied in accordance with the case law of the CJEU. In 
this the importance of the proportionality test is underlined. The domestic courts are an 
important safeguard to control the competent national authorities in regard to whether 
the use of criminal sanctions for illegal stay complies with the requirements of the case law 
of the CJEU.

832 Case C-290/14, Celaj.
833 Ibid., p. 32.
834 Case C-38/14, Zaizoune.
835 R. Raffaelli, ‘Illegal Migration: The “Returns” Directive in the Recent Case-Law of the ECJ’, free-group eu 

(2017), https://free-group.eu/2012/03/07/illegal-migration-the-returns-directive-in-the-recent-case-law-
of-the-ecj/.

836 Ibid.
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4.4  Return Decision

In this section I will analyse the instrument of the return decision, beginning with the 
general obligation laid down in Article 6(1) of the Return Directive for the member states 
to issue a return decision against an illegal third country national, and going on to discuss 
the exceptions in the Articles 6(2)-(5) in the Return Directive.

4.4.1  Article 6(1) Return Directive: General Rule Obligation to Issue a 
Return Decision

According to Article 6(1) of the Return Directive

“Member States shall issue a return decision against any third-country national 
staying illegally in their territory, unless one of the exceptions in the Articles 
6(2) to 6(5) of the Return Directive apply”.837

As a general rule, the return decision provides for a voluntary period for the migrant to 
return to a third country between 7 and 30 days. If the migrant has not departed voluntarily 
after the return decision is issued, the migrant may be removed.838 The CJEU specified in 
the FMS and Others judgment that each return decision must indeed state the country to 
which a foreign national must be removed.839 Although it follows from Sections 1.3-1.5 of 
the European Commission’s Return Handbook that it is not always compulsory to specify 
a country of return in a return decision, the member states are bound to the Court’s 
interpretation. The national court is bound by the interpretation given by the CJEU of the 
provision or provisions of EU law in question.840 Article 5 of the Return Directive states 
“that when applying the Directive”, such as when issuing a return decision,

“Member States must take into account the best interests of the child, family 
life and the state of health of the illegal third country national concerned and 
that he must respect the principle of non-refoulement”.

837 Art. 6 Return Directive and Case C-38/14, Zaizoune, p. 32; See more K. Hailbronner and D. Thym, EU 
Asylum and Immigration Law, second edition, Munich and Oxford: CH Beck and Hart Publishing (2016), 
p. 687.

838 Art. 8 Return Directive; G.N. Cornelisse (2016b), p. 3.
839 CJEU Judgment of 14 May 2020, in Joined Cases C-924/19 PPU en C-925/19 PPU, FMS and Others, ECLI:

EU:C:2020:367, p. 115; CJEU Judgment of 24 February 2021, in Case C-673/19, M e.a., ECLI:EU:C:2021:
127, p. 39.

840 CJEU Judgment of 5 April 2016, in Case C-689/13, PFE, ECLI:EU:C:2016:199, pp. 38-40.
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The judgments of the CJEU in the cases FMS and Others, M e.a. and TQ indicate that 
mentioning the country of return in a return decision contributes to the protection of 
these interests.841 If a return decision mentions no country of return in or mentions a 
country other than that to which the foreign national must in practice return, the interests 
of the migrant may be harmed. The member state can prevent or repair this damage by 
making a new return decision that still states the country to which the foreign national 
must return. Viewed from within the crimmigration review framework (in particular, the 
legal position of the migrant), the reasoning of the CJEU is positive. If a return decision 
mentions no country of return in or mentions a country other than that to which the 
migrant must in practice return, the interests of the migrant may be harmed. Furthermore 
the member states have to be more focused on the specific country of return, and in order 
to have a successful return the situation of that country in relation to the migrant has to be 
closely assessed by the member state. However, problems can arise for the member state if 
the illegal third country national is stateless and no country of origin can be found. In 
those cases the question will arise as to whether the member state can issue a return 
decision against an illegal third country national who is stateless.

The Commission’s Return Handbook states that

“Member States are not allowed to tolerate in practice the presence of illegally 
staying third-country nationals on their territory without either launching a 
return procedure or granting a right to stay”.842

In the case of Westerwaldkreis,843 the CJEU followed the European Commission by 
pointing out that according to Article  6(1) of the Return Directive, member states are 
obligated to issue a return decision against the illegal migrant on their territory. A member 
state that is confronted with a third-country national who is on its territory and who does 
not (any longer) hold a valid residence permit must then decide whether a new residence 
permit should be granted to the migrant. If it decides against doing so, the member state 
is obliged to issue a return decision to the migrant.844 This means that in situations in 
which the stay of the migrant is tolerated, insofar as it does not imply a legal right to stay, 
the member state is obligated to issue a return decision. An example is that in some 
member states the return of the migrant is not possible owing to the non-refoulement 
principle (Art. 4 EU Charter and Art. 3 ECHR) and a return decision cannot be issued, but 

841 CJEU Judgment of 14 January 2021, in Case C-441/19, TQ, ECLI:EU:C:2021:9.
842 EC Return Handbook (2017), p. 100.
843 CJEU 3 June 2021, in Case C-546/19, BZ v. Westerwaldkreis, ECLI:EU:C:2021:432.
844 Case C-546/19, BZ v. Westerwaldkreis, p. 56.
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the member state has not issued a residence permit or another form of legal stay to the 
migrant.845 In the Netherlands this form of toleration is practised when the migrant is 
convicted of serious criminal offences or Article 1F of the UN Refugee Convention applies 
(war crimes, crimes against peace or crimes against humanity status) and the stay of the 
migrant is tolerated.846 In my view this judgment of the CJEU is clear as the CJEU explained 
that toleration of the migrant is not allowed even in a situation in which the return of the 
migrant would violate the non-refoulement principle (Art.  4 EU Charter and Art.  3 
ECHR).847 The consequence in these cases is that the member state has to grant the migrant 
a residence permit. The reason is that member states should reduce the so-called grey 
areas. This endeavour is also inspired by fundamental rights.

Viewed from within the crimmigration framework (in particular, the legal position of the 
migrant), the judgment of the CJEU in the case of Westerwaldkreis is positive in the light 
of the principle of legal certainty as the legal position of the migrant will be clear regarding 
his legal stay; after all, toleration situations raises questions on the legal position of the 
migrant and the return obligations. Regarding eventually public order or national security 
aspects, the member states should use criminal law instead of toleration in immigration 
law. Furthermore, the return decision is in line with the principle of legal certainty as the 
third country national is informed by the national authorities that his stay is illegal and 
that he has the obligation to leave the territory of the member state. The obligation of the 
return decision is therefore also in line with the aim of the Return Directive, namely the 

845 This point of law will have to be answered by the CJEU in Case C-663/21, AA, in which the referring 
Austrian court has submitted the following question to the CJEU: “In the assessment as to whether the 
asylum status previously granted to a refugee by the competent authority can be revoked on the ground set 
out in Article 14(4)(b) of Directive 2011/95/EU, must the competent authority carry out a weighing up of 
interests in such a way that revocation requires that the public interests in forced return must outweigh the 
refugee’s interests in the continuation of the protection afforded by the State of refuge, whereby the 
reprehensibility of a crime and the potential danger to society must be weighed against the foreign national’s 
interests in protection – including with regard to the extent and nature of the measures with which he or 
she is threatened? Do the provisions of Directive 2008/115/EC, in particular Articles 5, 6, 8 and 9 thereof, 
preclude a situation under national law in which a return decision is to be adopted in respect of a third-
country national whose previous right of residence as a refugee is withdrawn due to the revocation of 
asylum status, even if it is already declared at the time of adoption of the return decision that his or her 
removal is not permissible for an indefinite period of time on account of the principle of non-refoulement, 
and this is also declared capable of having legal force?”

846 See, for example, Council of State 17 May 2016, ECLI:NL:RVS:2016:1441; 21 August 2018, ECLI:NL:RVS:
2018:2813: If the third country national is not granted a temporary asylum residence permit on the basis of 
Art. 1F Refugee Convention, but at the same time it is plausible that the alien will run a real risk of treatment 
as referred to in Art.  3 ECHR upon return, the immigration authorities will assess all of the following 
circumstances: a. whether Art. 3 ECHR permanently opposes the deportation of the alien to the country of 
origin; and if so, b. whether the consequences for the alien of permanent denial of a residence permit are 
disproportionate, when weighed against the interests of the State in enforcing Art.  1F of the Refugee 
Convention.

847 Case C-546/19, BZ v. Westerwaldkreis, p. 58.
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return of illegal third country nationals. In this regard it may be noted that a similar 
obligation for the member state to issue a return decision cannot be found in other 
international human rights treaties. It is therefore an improvement in EU law regarding 
the legal position of the third country national in a member state. Furthermore, the 
obligations for the illegal third country national in the return procedure are clear.

According to the European Commission, the place of apprehension is the relevant criterion 
for assessing which member state is responsible for conducting the return procedures.848 
Member states have wide discretion as to the form in which a return decision is issued. 
The form in which a return decision can be issued varies from a decision or act. This can 
be ‘judicial or administrative’ in nature.849 A return decision can also be issued 
independently or together with other decisions. An example is the issuing of a return 
decision with a removal order or with a decision to terminate legal residence.850 According 
to the European Commission, “such abstract legal obligation does not constitute a return 
decision”.851 Any return decision issued against a migrant should be based on the individual 
circumstances of the case. This obligation for the member state is an expression of the 
principle of proportionality. In recital 13 of the Return Directive it is described that “the 
use of coercive measures should be expressly subject to the principles of proportionality 
and effectiveness with regard to the means used and objectives pursued”.852 Recital 6 of the 
Return Directive states that the “Member States should ensure that the ending of illegal 
stay of third-country nationals is carried out through a fair and transparent procedure”.853

When issuing a return decision, member states are obliged to assess fundamental rights, 
including “the best interests of the child”,854 “the obligations resulting from the Geneva 
Convention relating to the Status of Refugees of 28 July 1951, as amended by the New York 
Protocol of 31 January 1967”855 and “the fundamental rights and principles recognised in 
particular by the Charter of Fundamental Rights of the European Union”.856

Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection of the migrant), it is positive that the European Commission has pointed 
out that fundamental rights listed in the EU Charter have to be assessed by the member 

848 K. Hailbronner and D. Thym (2016), p. 687.
849 EC Return Handbook (2017), C(2017), p. 10.
850 Ibid.
851 EC Return Handbook (2017), C(2017), p. 22.
852 Recital 13 of the Return Directive.
853 Recital 6 of the Return Directive.
854 Recital 22 of the Return Directive.
855 Recital 23 of the Return Directive.
856 Recital 24 of the Return Directive.
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state when contemplating the issuance of a return decision to any illegal third-country 
national, including the principle of proportionality.857 As a result, the fundamental rights 
of the migrant are better protected. The European Commission refers to the considerations 
Fundamental Rights Agency document of 2012 titled “Apprehension of migrants in an 
irregular situation – fundamental rights considerations”.858 The European Commission 
indicates that member states that comply with these principles will not be considered as 
member states that do not comply with the obligation to issue return decisions against 
illegal third-country nationals. It is interesting to note that the European Commission has 
promoted this FRA document as an implementation guide for the member states and that 
the European Commission is using it as an interpretation tool regarding EU law. Although 
the European Commission emphasizes that member states must respect fundamental 
rights, such as access to health and education, the freedom of religion and birth registration 
and access to justice, I would like to point out that not all fundamental rights that member 
states must respect are mentioned. Therefore, the protection of fundamental rights of the 
illegal third country national is not completely in balance with the enforcement of the 
return decision. In this regard I add the following fundamental rights that should also be 
assessed by the member state when issuing a return decision: the non-refoulement 
principle, the right of liberty, respect for private and family life, the non-discrimination 
principle, the best interest of the child,859 the right to a good administration and the right 
to an effective remedy. These fundamental rights are also relevant in the assessment of 
issuing a return decision. It is striking that the European Commission has listed the social 
human rights rather than the classic human rights that protect an individual from unlawful 
state actions.

4.4.2  Article 6(2) of the Return Directive

Article 6(2) of the Return Directive provides that the member states should not issue a 
return decision when the migrant is legally authorized to stay in another member state.860 
The migrant is obliged to leave immediately for the member state where legal residence is 
allowed. The European Commission indicates that the way in which this legal obligation 

857 EC Return Handbook (2017), p. 22.
858 Council doc 13847/12, Fundamental Rights Agency document of 2012 with the title “Apprehension of 

migrants in an irregular situation – fundamental rights considerations”.
859 See, for example, CJEU Judgment of 11 March 2021, in Case C-112/20, M. A. v. État belge, ECLI:EU:C:2021:

197: “Article 5 of the Return read in conjunction with Article 24 of the Charter of Fundamental Rights of 
the European Union, must be interpreted as meaning that Member States are required to take due account 
of the best interests of the child before adopting a return decision accompanied by an entry ban, even where 
the person to whom that decision is addressed is not a minor but his or her father.”

860 EC Return Handbook (2017), p. 104: “Article 6(2) replaces a similar rule which is in Article 23 (2) and (3) 
of the Schengen Implementing Convention.”
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to the migrant is fulfilled must be laid down in the national legislation of the member 
states.861 In my view, it is necessary to issue such decisions to the migrant with reasons in 
writing, as this gives the migrant more legal certainty and clarification.862

Only if the migrant does not comply with this legal obligation to return by not returning 
to the other member state where he is legally resident or in case of “danger to public order 
or national security”, is a return decision issued.863 The outcome of the provision in 
Article 6(2), second sentence, second case, of the Return Directive is not very practical. 
The migrant who has not complied with the order to return to the country where he has 
the right of residence must therefore return to his country of origin. The migrant must 
return to his country of origin and can then return to the country where the right of 
residence is. This raises some serious questions, one of them being, how to deal with a 
migrant who cannot return to the country of origin because of a risk of non-refoulement 
(Art. 4 EU Charter or Art. 3 ECHR) or the situation in which there are practical obstacles 
for the migrant to return to his country of origin. It is ultimately for the EU legislature to 
adjust these aspects in the Return Directive. However, this provision has not been changed 
in the European Commission’s proposal to recast the Return Directive, so that the current 
system continues to apply. Another lacuna in the Return Directive is that it is not specified 
how compliance with the return obligation with the other member state should be 
assessed.864

On 16 January 2018, the CJEU handed down a judgment in case E, which concerned the 
interpretation of Article 25(2) of the Convention implementing the Schengen Agreement 
(CISA) and Article 6(2) of the Return Directive.865 The main proceedings concerned a 
Nigerian national, with a residence permit in Spain, who was sentenced to prison in 
Finland for a number of narcotic offences. The Finnish authorities issued him a return 
decision accompanied by an entry ban to the Schengen Area. The Immigration Service 
based its decision on the danger to public order and national security represented by E, 
having regard to the offences he had committed.

861 EC Return Handbook (2017), p. 105.
862 European Commission 1  October  2015, Common “Return Handbook” to be used by Member States’ 

competent authorities when carrying out return-related tasks, COM(2015) 6250 final, p. 28.
863 K. Hailbronner and D. Thym (2016), p. 688.
864 EC Return Handbook (2017), p. 105: The European Commission indicates the following situations as legal 

stay: long term visa; temporary humanitarian permit; an expired residence permit based on a still valid 
international protection status; a valid visa in an invalid travel document.

865 CJEU Judgment of 16 January 2018, in Case C-240/17, E, ECLI:EU:C:2018:8.
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First, the CJEU ruled that the consultation procedure must be initiated only after an alert 
for the purposes of refusing entry had been entered in the Schengen Information System.866 
However, Article 25(2) of the CISA does not prohibit a contracting state from initiating 
the consultation procedure laid down in that provision before the issue of a return decision. 
Having regard, on the one hand, to the objective pursued in Article 25(2) of the CISA, 
which is intended to avoid a conflicting situation in which a third-country national has 
both a residence permit issued by a contracting state and an alert in the Schengen 
Information System that prevents entry and, on the other hand the principle of loyal 
cooperation,867 the consultation procedure should be initiated as soon as possible.868

Secondly, the CJEU rules that, under Article 25(2) of the CISA, the return decision and 
the entry ban can be upheld as long as the consultation procedure is still ongoing, if the 
third-country national concerned is considered to present “a threat to public policy or 
national security”.869 This is without prejudice to the migrant’s right to return to the 
member state that issued the residence permit.870

Article 6(2) of the Return Directive and Article 23(2) and (4) CISA include an obligation 
for illegal third-country nationals to return immediately to the territory of the member 
state that issued the residence permit. If the migrant does not comply with this obligation, 
or if his immediate departure is required for reasons of public order or national security, 
the member state is obliged to issue a return decision against the migrant. As Advocate 
General Kokott observed, it is clear

“in a situation in which a third-country national who holds a residence permit 
issued by a Member State is staying illegally in another Member State that he 
must be allowed to travel to the Member State which issued his residence 
permit in order to exercise his right to reside there instead of being obliged to 
return to his country of origin, unless, in particular, public order or national 
security so requires”.871

Having regard to the principle of loyal cooperation, the authorities of the member state 
consulted are obliged to take a position on the maintenance or withdrawal of the residence 

866 Case C-240/17, E, p. 34.
867 Art. 4 (3) TEU.
868 Case C-240/17, E, p. 38.
869 Ibid., p. 47.
870 Ibid., p. 45; See also Opinion Advocate General Kokott 13 December 2017, in Case C-240/17, E, ECLI:EU:

C:2017:963, pp. 80-81.
871 Case C-240/17, E, p. 46. See Opinion Advocate General Kokott 13 December 2017, in Case C-240/17, E, 

ECLI:EU:C:2017:963, p. 63.
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permit of the migrant concerned, within a reasonable time, adapted to the nature of the 
case, so as to give them the time necessary to collect the relevant information.872 In the 
case of E, the Spanish authorities failed to react in time. The consequence is that as long as 
the Spanish residence permit is valid the Finnish authorities must withdraw the alert for 
the purposes of refusing admission and, if necessary, put the third-country national on 
their national list of alerts. The CJEU chooses this solution as the legal position of the 
migrant is uncertain.873 This case shows that the cooperation between the member states 
is necessary in order to have an adequate EU return policy.874 The lack of cooperation in 
this case demonstrates that member states should incur a sanction if they do not react in 
time when the position of the migrant is uncertain and a return decision and entry ban 
has consequences for his stay in the EU while he is still a holder of a (residence) permit in 
Spain. The Union loyalty principle contributes to the legal protection of the migrant 
concerned. I would therefore suggest the installation of a central point, namely an EU 
agency or institution, in the consultation procedure to ensure that the member states will 
inform each other in time to have a more effective EU return policy.

Finally, the CJEU ruled that a third-country national can invoke the legal consequences 
arising from the consultation procedure under Article 25(2) CISA before a national court. 
Although that provision governs the procedure between the authorities of contracting 
states, the fact remains that it is likely to have tangible effects on the rights and interests of 
individuals.875

Viewed from within the crimmigration review framework (in particular, the legal position 
of the migrant) and considering the protection guaranteed by Article 47 of the EU Charter, 
it is a positive sign that the third country national can rely on the legal effects resulting 
from the consultation procedure between the member states as this is decisive for his legal 

872 CJEU Judgment of 5 April 2016, in Joined Cases C-404/15 and C-659/15/PPU, Aranyosi and Căldăraru, 
EU:C:2016:198, p.  97. For more about this judgment see P. Jeney, ‘Article  4 of the Charter from the 
Viewpoint of Aranyosi and ML Cases’, in: A. Pahladsingh and R. Grimbergen (Eds.), The Charter and the 
Court of Justice of the European Union, Notable Cases from 2016-2018, Tilburg: Wolf Legal Publishers 
(2019), pp. 37-54.

873 Case C-240/17, E, p. 54.
874 See also CJEU Judgment of 4 March 2021, in Case C-193/19, A, ECLI:EU:C:2021:168, p. 35: “The competent 

national authority must consult the SIS prior to the extension or renewal of a residence permit and, where 
the applicant is the subject of an alert in the SIS for the purposes of refusing entry into the Schengen Area, 
that authority must consult the Member State issuing the alert and take into account the interests of that 
Member State, since such a residence permit may be renewed or renewed only for ‘substantive reasons’”. 
p.  38: “Substantive reasons are the respect for the fundamental rights of the third-country national 
concerned, in particular the right to respect for family life and the rights of the child, as enshrined in 
Articles 7 and 24 of the EU Charter.”

875 Case C-240/17, E, para. 60.
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position in the EU. In addition, this provision clearly establishes a consultation procedure 
to be initiated by a contracting state wishing to prohibit the entry into the Schengen area 
of a third-country national holding a valid residence permit from another contracting 
state. Moreover, if the second state considers that it is appropriate to maintain the residence 
permit it issued, that gives rise to an obligation which is also a clear, precise and 
unconditional obligation on the first state to withdraw the alert for the purpose of refusing 
entry and, if necessary, to convert it into an alert on its national list.876

4.4.3  Article 6(3) of the Return Directive

The European Commission has clarified that Article 6(3) was

“included into the text of the Return Directive at a late stage of negotiations 
following a strong request from certain Member States which insisted that the 
Directive should not oblige them to change well-established practices of 
taking/passing back illegally staying third-country nationals to other Member 
States under bilateral agreements”.877

The member state may not issue a return decision if the migrant is taken over by another 
member state on the basis of a bilateral agreement in force on the date of entry into force 
of the Return Directive. As a result, the other member state that took back the migrant is 
then obliged to issue a return decision against the migrant.878

If the migrant has to return to another member state on the basis of a bilateral agreement, 
this member state may not issue an entry ban.879 The reason is that the entry ban can only 
be imposed by the member state if there is a valid return decision. This is not the case if 
the migrant returns to another member state without a return decision being issued.

4.4.4  Article 6(4) of the Return Directive

According to Article 6(4) of the Return Directive, “Member States are free at any moment 
to grant a permit or right to stay to an illegally staying third country national”. Examples 
for member states can be to issue a right to stay for the migrant on national grounds. The 

876 See Opinion Advocate General Kokott 13  December  2017, in Case C-240/17, E, ECLI:EU:C:2017:963, 
pp. 81-93.

877 EC Return Handbook (2017), p. 106.
878 Case C-47/15, Affum, p. 80.
879 EC Return Handbook (2017), p. 107.



155

4   Analysis of the Return Decision

consequence is that the member state cannot issue a return decision against the migrant.880 
If a return decision has already been issued by the member state, there are two options. 
The first is that the return decision can be withdrawn. The second is that the return 
decision can be suspended. The consequence is that all pending return procedures shall be 
closed by the member state.881 According to the European Commission, it is up

“to the Member States to decide which approach (withdrawal or suspension of 
the return decision) they choose, taking into account the nature and likely 
duration of the permit or right to stay which was granted”.882

There is one exception regarding the member state’s choice between withdrawal or 
suspension of the return decision. The CJEU clarified in the case J.N. that when a member 
state grants the right to remain on its territory to a migrant who applied for international 
protection and who was already subject to a return decision prior to the application, 
member states should suspend “the enforcement of the return decision until a decision on 
the application for international protection is taken”.883 The CJEU points out that the 
Return Directive must be effective. If a return decision has been issued by the member 
state under the Return Directive, the return procedure can continue if the application for 
international protection submitted by the migrant has been rejected by the member 
state.884 The CJEU has provided two reasons. The first is related to the duty of loyal 
cooperation of the member states, deriving from Article 4(3) TEU and the judgment in El 
Dridi.885 The second is connected with the requirements for effectiveness.886

In the Mahdi case, the CJEU ruled that Article 6(4) of the Return Directive does not entail 
the obligation for member states to regularize migrants.887 The CJEU points out

“that recital 12 in the preamble to the directive states that the Member State 
should provide third-country nationals who stay illegally but who cannot yet 
be removed with written confirmation of their situation”.888

880 Ibid.
881 Ibid.
882 Ibid.
883 Case C-601/15 PPU, J.N., p. 78.
884 Ibid., p. 75.
885 Case C-61/11 PPU, El Dridi, p. 56.
886 Case C-329/11, Achughbabian, pp. 43 and 45.
887 CJEU Judgment of 5 June 2014, in Case C-146/14 PPU, Mahdi, ECLI:EU:C:2014:1320, p. 88.
888 Case C-146/15 PPU, Mahdi, p. 88.
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Member states have a wide discretion to determine the form in which the written 
confirmation is given.889 The European Commission advises member states to consider 
regularization only on the basis of general policy motives, taking into account the 
individual situation of a migrant.890

Viewed from within the crimmigration review framework (in particular, the legal position 
of the migrant), as Progin-Theuerkauf noted, the situation of illegal immigrants who are 
long-term non-removable is problematic because there is no uniformity in regard to 
whether and when they can obtain legal stay.891 These illegal migrants have no legal stay in 
the member state, and as a result they have no right to work or social security rights such 
as social benefits in the member state. If the illegal stay is of a long duration, these migrants 
are marginalized in society, and the question arises as to whether this group of migrants is 
also criminalized. As Progin-Theurkauf clarified with a reference to the ECtHR case law

“regularization must become possible after a certain (long) lapse of time, 
considering the individual situation of the illegal migrant, especially his or her 
integration into the host society, family ties and difficulties to re-integrate into 
his or her country of origin”.892

In some circumstances the right of legal stay can be granted to the migrant on the basis of 
Article 7 EU Charter and Article 8 ECHR (right to private life893 and family life894).

889 Case C-146/14 PPU, Mahdi, p. 87.
890 EC Return Handbook (2017), p. 139. The European Commission indicates that the following elements 

should be taken into account: “Cooperative or non-cooperative attitude of the returnee; Length of factual 
stay in the Member State; Integration efforts made by the returnee; Personal conduct of the returnee; 
Family links; Humanitarian considerations; Likelihood of return in the foreseeable future; Need to avoid 
rewarding irregularity; Impact of regularization measures on migration pattern of prospective (irregular) 
migrants; Likelihood of secondary movements within the Schengen Area.”

891 S. Progin-Theuerkauf, ‘The EU Return Directive – Retour à la “case départ”?’, sui generis (2019): https://
sui-generis.ch/article/view/sg.91/1026; F. Lutz, ‘Non-removable Returnees under Union Law: Status Quo 
and Possible Developments’, European Journal of Migration and Law, volume 20, no. 1, (2018), Brill Nijhoff, 
pp. 25-52.

892 S. Progin-Theuerkauf (2019). See also ECtHR 16 August 2010, Agraw v. Switzerland, Appl. no. 3295/06.
893 ECtHR 9 October 2003, Slivenko v. Latvia, Appl. no. 48321/99.
894 ECtHR 3 October 2014, Jeunesse v. The Netherlands, Appl. no. 12738/1. See more L. Peroni, ‘Jeunesse v. the 

Netherlands: Quiet Shifts in Migration and Family Life Jurisprudence?’, Stratsbourg Observers (2014). 
https://strasbourgobservers.com/2014/10/30/jeunesse-v-the-netherlands-quiet-shifts-in-migration-and-
family-life-jurisprudence/.
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4.4.5  Article 6(5) of the Return Directive

According to Article 6(5) of the Return Directive, “Member States are free to refrain from 
issuing a return decision to illegally staying third-country nationals who are waiting for a 
decision on the renewal of their permit”. The European Commission has clarified that this 
provision aims to protect the migrant who had a period of legal residence in the member 
state but who subsequently temporarily resides illegally in the member state.895 According 
to the European Commission, member states are encouraged

“to make use of this provision in all cases in which it is likely that the application 
for renewal will be successful and to provide the persons concerned at least 
with the same treatment as the one offered to returnees during a period of 
voluntary departure or during postponed return”.896

Article 6(5) of the Return Directive does not concern “procedures for the renewal of a 
residence permit in another Member State”.897 In such a situation, a postponement of 
return may be justified in specific circumstances. There are two possibilities here. First, the 
postponement of the return can be based on Article 9(2) of the Return Directive. Secondly, 
Article 4(3) of the Return Directive gives the member state the discretion to take more 
favourable measures.898 Viewed from within the crimmigration review framework (in 
particular, the legal position of the migrant), this is problematic because the migrant 
cannot be blamed for the delayed proceeding.

4.4.6  Article 6(6) of the Return Directive

Article 6(6) of the Return Directive confirms a general principle, allowing member states 
to combine several different decisions within one administrative or judicial act. In this 
situation all relevant safeguards must be respected in each individual decision. Any 
decision on ending a legal stay may therefore be adopted either separately or together with 
a return decision in a single administrative or judicial act. The CJEU also points out that 
in the case of Gnandi one of the objectives of the Return Directive is the effective removal 
of the migrant.899 That objective finds specific expression in Article  6(6) of the Return 

895 EC Return Handbook (2017), p. 107.
896 Ibid., p. 108.
897 Ibid.
898 Ibid.
899 CJEU Judgment of 19 June 2018, in Case C-181/16, Gnandi, ECLI:EU:C:2018:465, p. 48.
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Directive, which explicitly “allows Member States to adopt a decision on the ending of a 
legal stay together with a return decision, in a single administrative act”.900

The CJEU judgment in the case of Abdida is a good illustration of provisional legal 
protection through the suspensive effect of a judicial remedy.901 Mr Abdida, a Nigerian 
national, was “suffering from a particularly serious illness”.902 In Belgium, he applied for 
residence on medical grounds. His application was rejected because sufficient medical 
treatment would be available for his illness in his country of origin. As a result, Mr Abdida 
was obliged to leave Belgium. Mr Abdida sought to challenge that order, but, according to 
the national court, under the national provisions there was no judicial remedy available to 
Mr Abdida to suspend the decision in which his residence was rejected. As a result, Mr 
Abdida was not entitled to social assistance during the appeal in the judicial phase, with 
the exception of emergency medical assistance.

The CJEU qualified the Belgian decision as a “return decision within the meaning of 
Article 3(4) of the Return Directive”.903 Pending the return, the legal remedies provided for 
in the Return Directive are applicable.904 The key question was whether those remedies 
preclude national legislation that does not confer suspensive effect on the appeal’s remedy. 
The CJEU held that “the Return Directive does not require that the remedy provided for 
in Article 13(1) should necessarily have suspensive effect”.905 However, it also found that 
where the person concerned is suffering from a serious illness and no medical treatment 
is available in the country of destination, a remedy that has no suspensive effect could 
violate Article 5 of the Return Directive, which contains the non-refoulement principle.

In its extensive reasoning, the CJEU recalled that remedies must be consistent with 
Article 47 EU Charter, according to which

“everyone whose rights and freedoms guaranteed by EU law are violated has 
the right to an effective remedy before a tribunal in compliance with the 
conditions laid down in that Article”.906

900 Case C-181/16, Gnandi, p. 49.
901 CJEU Judgment of 8 December 2014, in Case C-562/13, Abdida, ECLI:EU:C:2014:2453.
902 Case C-562/13, Abdida, p. 17.
903 Ibid., p. 39.
904 See the Arts. 13 and 14 of the Return Directive. Ibid., p. 40.
905 Case C-562/13, Abdida, p. 44.
906 Ibid., p. 47.
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The CJEU found that in EU law

“[i]n the very exceptional cases in which the removal of a third country 
national suffering a serious illness to a country where appropriate treatment is 
not available would infringe the principle of non-refoulement, Member States 
cannot therefore, as provided for in Article 5 of the Return Directive, taken in 
conjunction with Article 19(2) [EU Charter], proceed with such removal”.907

In the judgments CPAS de Seraing908 and CPAS de Liège909 the CJEU provided further 
clarification on the right to social assistance of the illegal third country national. It is for 
the member states to determine the form in which such provision for the basic needs of 
the third-country national concerned is to be made. The CJEU explains that social 
assistance can be granted

“directly to an adult child, in so far as that assistance is adequate and sufficient 
to ensure that provision and to enable the parent of that adult child to provide 
him or her with the support that he or she needs, which it is, where appropriate, 
for the referring court to determine”.910

Also in the case of Gnandi the CJEU accommodated fundamental rights concerns in 
relation to the Return Directive. The CJEU clarified that member states are entitled to 
adopt a return decision as soon as an application for international protection is rejected.911 
If the migrant makes an appeal against the return decision at the national court, the 
consequence is that the return procedure is suspended in this stage. When the application 
for international protection has been rejected by the responsible authority, that person 
falls within the scope of the Return Directive.912 The CJEU notes that the authorization to 
remain in the territory of the member state concerned for the purposes of exercising the 
right to an effective remedy against that rejection decision does not preclude the conclusion 
that, as soon as that rejection decision is adopted, the stay of the person concerned 
becomes, in principle, illegal.913

907 Ibid., p. 48.
908 CJEU Judgment of 30 September 2020, in Case C-402/19, CPAS de Seraing, ECLI:EU:C:2020:759.
909 CJEU Judgment of 30 September 2020, in Case C-233/19, CPAS de Liège, ECLI:EU:C:2020:757.
910 Case C-233/19, CPAS de Seraing, p. 54.
911 Case C-181/16, Gnandi, p. 59.
912 Ibid., p. 41.
913 Ibid., p. 44.
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The CJEU reiterated that when implementing the Return Directive, fundamental rights, in 
particular those enshrined in the EU Charter, and principles of law should be applied by 
member states.914 That objective finds specific expression in Article  6(6) of the Return 
Directive, “which explicitly allows Member States to adopt a decision on the ending of a 
legal stay together with a return decision, in a single administrative act”.915 With regard to 
a return decision, it follows from the right to an effective remedy (Art. 47 EU Charter) and 
the principle of non-refoulement (Art.  19(2) EU Charter) that member states should 
ensure that an asylum seeker has the right to challenge the enforcement of a return 
decision before at least one judicial authority. According to the CJEU, it follows that while 
a member state can adopt a return decision following a negative decision on an asylum 
application, that member state is required to provide an effective remedy in accordance 
with the principle of equality of arms, which means, in particular, that the legal effects of 
the return decision must be suspended during the period prescribed for lodging such an 
appeal and, if an appeal is lodged, until a decision is taken by the judicial body.916 To 
comply with its obligations, member states must go beyond simply refraining from 
enforcing the return decision. It is not sufficient for the member state concerned to refrain 
from enforcing the return decision.917 On the contrary, it is necessary that the voluntary 
departure does not start running as long as the person concerned is allowed to stay and 
that, during that period, he is not placed in detention under the Return Directive.918 In 
addition, member states should allow applicants to bring forward new facts and 
circumstances that have arisen after the adoption of the return decision and that may have 
a significant impact on the assessment of their situation.919 Finally, member states are 
obliged to inform the applicant in a transparent manner about compliance with those 
safeguards.920

Although member states are entitled to adopt a return decision with the rejection of the 
application for international protection, not all of them use this option. The laws of some 
member states provide that a return decision will be adopted after the legal remedies are 
exhausted once the procedure regarding the international protection is completed.

914 Ibid., p. 48.
915 Ibid., p. 49.
916 Ibid., p. 56.
917 Ibid., p. 62.
918 Ibid.
919 Case C-181/16, Gnandi, p. 64.
920 Ibid., p. 65.
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On 26 September 2018, the CJEU delivered judgments in two cases,921 namely that member 
states are not obliged to create higher appeal in cases under the Return Directive and that 
if an appeal is possible in the member state, there is no obligation for suspensive effect in 
higher appeal. According to the CJEU, the Return Directive aims to pursue minimum 
harmonization. This directive does not include rules on a second instance of judicial 
review. In addition, the CJEU referred to its own case law to rule again “that a remedy 
before a judicial body should be available to asylum applicants, without establishing a 
further requirement for two levels of jurisdictions”.922 The CJEU also referred to ECtHR 
case law, in which no obligation arises from Article 13 ECHR for the member states to 
institute a second-level appeal procedure with suspensive effect.923 Advocate General Bot 
points out that the right to a second level of jurisdiction only depends on the procedure 
provided for by national law and, a fortiori, it cannot be considered that such right to an 
appeal remedy must necessarily include automatic suspensory effect.924 Another interesting 
point in my view is that in

“the Proposal for a Regulation of the European Parliament and of the Council 
of 13 July 2016 establishing a common procedure for international protection 
in the Union and repealing Directive 2013/32/EU”925

automatic suspensory effect is excluded in higher appeal proceedings. Article 54(5) of that 
proposal for a regulation indicates that if an applicant lodges

“a further appeal against a first or subsequent appeal decision, he shall not have 
a right to remain on the territory of the Member State, unless a court or 
tribunal decides otherwise upon the applicant’s request or acting ex officio”.

I would like to raise the question of whether this conclusion of the CJEU is correct in the 
light of the case law of the ECtHR. In the decision of the ECtHR in the case A.M. v. the 
Netherlands, it seems that an appeal at a second instance, although not obligated, has to 
provide for automatic suspensory effect to appeal proceedings in order to be considered 

921 CJEU Judgment of 26 September 2018, in Case C-175/17, X v. Belastingdienst/Toeslagen, ECLI:EU:C:2018:
776; CJEU 26 September 2018, in Case C-180/17, X and Y v. Staatssecretaris van Veiligheid en Justitie, ECLI:
EU:C:2018:775. In a similar way CJEU Order of 27 September 2018, in Case C-422/18 PPU, FR v. Ministero 
dell’interno – Commissione Territoriale per il riconoscimento della Protezione Internazionale presso la 
Prefettura U.T.G. di Milano, ECLI:EU:C:2018:784.

922 Case C-69/10, Samba Diouf, EU:C:2011:524, p. 69; Case C-181/16 Gnandi, p. 57.
923 Case C-175/17, X v. Belastingdienst/Toeslagen, p. 36.
924 Opinion AG Bot 24 January 2018, in Cases C-175/17 (X) and C-180/17 (X.Y.), ECLI:EU:C:2018:34, p. 40.
925 COM(2016) 467 final.
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an effective remedy for the purposes of Article 13 ECHR.926 The ECtHR has merely ruled 
that a legal recourse without suspensive effect is not an effective remedy. This seems to be 
in contradiction to the conclusion of the CJEU that for a second instance court suspensive 
effect is not necessary. More supportive of the view of the CJEU is the argument of 
Advocate General Bot that “the right to an effective remedy must be considered by 
assessing the administrative and judicial system of the Member State concerned as a 
whole”.927 So the absence of automatic suspensory effect for an appeal remedy is not, in 
itself, liable to affect the right to an effective remedy as long as national law provides for a 
suspensory effect for appeals in first instance.928

For member states and the national court(s), it is important that corresponding rights in 
the EU Charter and the ECHR are explained convincingly by the CJEU. If doubts arise 
regarding the explanation by the CJEU of the ECHR (and the case law of the ECtHR) in a 
way that EU law (EU Charter) provides less protection than the corresponding right in the 
ECHR, it can lead to tension with or even a violation of Article 53 of the EU Charter.929 A 
different level of human rights protection makes it more complicated for the member 
states and the national courts to implement the Return Directive. Therefore, both European 
courts should continue the dialogue regarding human rights, not only informally but also 
visibly in their judgments, for example by citing the judgment of the other court. If EU law 
(EU charter) provides more legal protection than the ECHR I do not see a problem as the 
EU Charter and EU law are not prohibited from giving more protection than ECHR. I 
point to Article 47 of the EU Charter, which is applicable in asylum, migration cases and 
tax cases930 as the corresponding right of Article 6 of the ECHR is not applicable in these 
areas.931

926 ECtHR (dec) 5 July 2016, A.M. v. Netherlands, CE:ECHR:2016:0705JUD002909409, p. 70.
927 Case C-69/10, Samba Diouf, p.  46; CJEU Judgment of 31  January  2013, in Case C-175/11, D. and A., 

EU:C:2013:45, p. 102.
See, also, ECtHR 5 February 2002, Čonka v. Belgium, CE:ECHR:2002:0205JUD005156499, p. 75; ECtHR 
26 April 2007, Gebremedhin [Gaberamadhien] v. France, CE:ECHR:2007:0426JUD002538905, p. 53: “even 
if a single remedy does not by itself entirely satisfy the requirements of Article 13, the aggregate of remedies 
provided for under domestic law may do so”.

928 Opinion AG Bot 24 January 2018, in Cases C-175/17 (X) and C-180/17 (X.Y.), ECLI:EU:C:2018:34, p. 48.
929 Art.  53 EU Charter: “Nothing in this Charter shall be interpreted as restricting or adversely affecting 

human rights and fundamental freedoms as recognized, in their respective fields of application, by Union 
law and international law and by international agreements to which the Union, the Community or all the 
Member States are party, including the European Convention for the Protection of Human Rights and 
Fundamental Freedoms, and by the Member States’ constitutions.”

930 With the exception of tax law fines.
931 ECtHR 5 October 2000, Maaouia v. France, Appl. no. 39652/98.
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Within the system of crimmigration, Article 6(6) of the Return Directive is an effective 
measure to enforce the return of the illegal third country national. The legal position of the 
illegal third country national is well protected as an appeal to the national court (first 
instance court) to challenge the decision of the Member State has suspensory effect and 
expulsion is not allowed during this stage in the procedure. A balance is also struck 
between effective enforcement and legal position of the migrant by the CJEU case law on 
higher appeals, but there are some uncertainties surrounding this matter.932

4.4.7  Return Decision and Exit Checks

According to the European Commission, it is possible for the “Member State to issue a 
return decision if the migrant is apprehended at the EU’s external border when leaving EU 
territory”.933 In these situations an individual assessment has to be assessed by the member 
state, including the principle of proportionality test. In the following situations, there is a 
justification for the member state to issue a return decision, such as in exit checks where a 
significant overstay or illegal stay is detected.934 In these situations, member states can 
initiate a return procedure when they have information about the illegal stay of the 
migrant. Member states have the option to continue the procedure in which a return 
decision is issued against the migrant accompanied by an entry ban in an “in absentia 
procedure”. In this procedure, however, all procedural requirements must be guaranteed.935 
In the view of the European Commission there are two requirements regarding the “in 
absentia procedure”. The first requirement is that “national administrative law provides for 
the possibility of in absentia procedures”.936 The second requirement is that “those national 
procedures are in compliance with general principles of Union law and with fundamental 
rights as enshrined in the EU Charter”.937 In this regard in particular, two rights in the EU 
Charter are relevant. The first is the right to be heard (Art. 41 Charter), and the second is 
the right to an effective remedy and a fair trial (Art. 47 Charter).938

932 More about this discussion see A. Pahladsingh and A. Scalera, ‘Tension between the Obligation to Return 
for Illegal Third Country Nationals and an Effective Remedy in Appeal in the Light of the Case Law of the 
Court of Justice EU’, Journaal Vreemdelingenrecht, volume 4, (2018), pp. 31-50.

933 EC Return Handbook (2017), p. 102.
934 Ibid.
935 Ibid.
936 EC Return Handbook (2017), p. 125.
937 Ibid.
938 EC Return Handbook (2017), p. 102.
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It is important that in this situation the migrant is about to leave the EU, and it is essential 
that the member state issue a return decision.939 Member states can also impose an entry 
ban on the migrant in order to deny the right of entry and thus prevent future illegal stay. 
The European Commission calls on member states to establish procedures for issuing 
return decisions and entry bans at external border crossing points such as at airports and 
harbours.940 A member state cannot issue a return decision and an accompanying entry 
ban to persons who are not staying on its territory. The reason is that the Return Directive 
is only applicable when the migrant is illegal on the territory of the member state.

An interesting question is whether an in absentia procedure is compatible with the 
fundamental rights, such as the ECHR. The principle of an oral and public hearing is 
particularly important in the criminal context, where a person charged with a criminal 
offence must generally be able to attend a hearing at first instance.941 Unless the person is 
present, it is difficult to see how that person could exercise the specific rights set, namely 
the right to “defend himself in person”, “to examine or have examined witnesses” and “to 
have the free assistance of an interpreter if he cannot understand or speak the language 
used in court”.942

The ECtHR concluded several times in criminal cases that a hearing and the subsequent 
decision in absentia are also compatible with the right to be heard if the latter is in fact not 
willingly exercised by the applicant. According to the Sejdovic case law, a trial in absentia 
results in a violation of Article 6 ECHR, under the rubric of the right to be heard, only if 
there is an unequivocal expression of will to appear in front of the court expressed by the 
defendant and no public interest can justify a denial or the applicant has sought to escape 
judicial trial.943 In Sejdovic no official notice was served on the applicant, and the ECtHR 
therefore found that he could not

“be regarded as having been sufficiently aware of his prosecution and the trial 
to be able to decide to waive his right to appear in court, or to evade justice”.944

939 Ibid.
940 Ibid.
941 ECtHR 25 July 2000, Tierce and Others v. San Marino, Appl. nos. 24954/94, 24971/94 and 24972/94, p. 94; 

ECtHR 23  November  2006, Jussila v. Finland, Appl. no.  73053/01, p.  40; ECtHR 30  August  2016, Igor 
Pascari v. the Republic of Moldova, Appl. no. 25555/10, p. 27.

942 See Art. 6 ECHR.
943 ECtHR 1 March 2006, Sejdovic v. Italy, Appl. no. 56581/00, p. 98.
944 ECtHR 12 February 2015, Sanader v. Croatia, Appl. no. 66408/12, pp. 87-88: The ECtHR held that the 

requirement that an individual tried in absentia, who had not had knowledge of his prosecution and of the 
charges against him or sought to evade trial or unequivocally waived his right to appear in court, had to 
appear before the domestic authorities and provide an address of residence during the criminal proceedings 
in order to be able to request a retrial, was disproportionate.
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In the absentia procedure the illegal third country national should be heard in the initial 
administrative stage by the immigration authorities, and the written decision should be 
given so that he can make an appeal at a national court within the national time limit. 
Although the in absentia procedure in the Return Directive is not a criminal charge, in my 
opinion these criminal law procedural protections should also be applied in immigration 
cases. The reason for this is that the legal consequences for the third country national are 
far-reaching and should be compatible with the ECtHR case law on Article 6 ECHR. The 
legal ground under EU law would be Article 47 EU Charter, which is based on Article 6 
ECHR. This means that an illegal third country national should have the right to obtain a 
specific form of service of court documents such as by registered post and that in the 
interests of the administration of justice, the applicant should be notified of a court hearing 
in such a way as to not only have knowledge of the date, time and place of the hearing but 
to also have enough time to prepare his or her case and to attend the court hearing. A 
hearing may be held in the third country national’s absence, if he or she has waived the 
right to be present at the hearing. Such a waiver may be explicit or implied through one’s 
conduct, such as when he or she seeks to evade the trial. However, any waiver of guarantees 
under Article 6 must satisfy the test of a ‘knowing and intelligent’ waiver as established in 
the ECtHR Sejdovic case law. In my view an in absentia procedure of the Return Directive 
can only be conducted if these requirements are satisfied.

4.4.8  Relationship Asylum Procedure – Return Procedure

According to recital 9 of the Return Directive, an “ongoing asylum procedure excludes the 
execution of a return decision”. A migrant who makes an application for international 
protection (asylum) has legal stay in the member state until a decision has been taken by 
the authorities of the member state rejecting the application. The CJEU has clarified that 
if the return procedure has already started before the asylum application, the return 
procedure will be suspended until a rejection follows the asylum application.945

According to Article 9 of the Asylum Procedures Directive,946

“applicants shall be allowed to remain in the Member State until the 
determining authority has decided in accordance with the procedures at first 
instance. However, that right to remain shall not constitute an entitlement to a 
residence permit”.

945 CJEU judgment of 30 May 2013, in Case C-534/11, Arslan, ECLI:EU:C:2013:343; Case C-181/16, Gnandi.
946 Directive 2013/32/EU of the European Parliament and of the Council of 26  June  2013 on common 

procedures for granting and withdrawing international protection, OJ L 180, 29 June 2013, pp. 60-95.
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Article  46(5) of the Asylum Procedures Directive “extends the asylum seekers right to 
remain to appeal proceedings”.947 In the case of Arslan, the CJEU ruled that asylum seekers 
who have submitted an asylum application may reside on the territory of the member 
state. However, the CJEU also recalled that

“although the Return Directive is not applicable during the procedure in which 
an application for asylum is examined, that does not mean that the return 
procedure is thereby definitively terminated, as it may continue if the 
application for asylum is rejected”.948

The consequence is that the return procedure must be suspended during the phase in 
which the asylum application is still being processed by the authorities, since the asylum 
seeker has legal stay in this phase.

In the Gnandi judgment, the CJEU ruled that if the migrant’s application for asylum is 
rejected, the Return Directive applies. It is crucial that the CJEU state that the migrant’s 
stay is then illegal on the territory of the member state.949 This is also the situation if the 
migrant lodges an appeal at an independent national court. The migrant has the right to 
remain in the territory of the member states during the appeal procedure. Also, all effects 
of the return decision are suspended during the appeal phase until a decision has been 
made by the judicial authority.

The CJEU ruled in the case M.e.a. that member states may place third country nationals 
in detention for the purposes of transferring them to the member state that has granted 
them international protection status (refugee status or subsidiary protection).950 In this 
case the migrants could not be returned to any of the countries of origin or transit owing 
to non-refoulement considerations. Therefore, in this case the Netherlands was legally 
unable to fulfil the obligation to issue a return decision under Article 6(2) of the Return 
Directive. According to the CJEU, “the Return Directive does not intend to harmonize in 
its entirety the national legislation of the Member States on the stay of third-country 
nationals”.951 The CJEU clarified that the decision of the Netherlands to detain the migrants 
for the purposes of forced return fell within its national competence on migration and is 

947 Art. 46 (5) Asylum Procedures Directive: “Member States shall allow applicants to remain in the territory 
until the time limit within which to exercise their right to an effective remedy has expired and, when such 
a right has been exercised within the time limit, pending the outcome of the remedy.”

948 Case C-534/11, Arslan, p. 60.
949 Case C-181/16, Gnandi, p. 58.
950 Case C-673/19, M e.a.
951 Ibid., p. 43.
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not governed by the Return Directive.952 Detention must be in accordance with 
fundamental rights such as the rights under the ECHR.953 Although this situation is not 
covered by the Return Directive, the CJEU points out that the member states have the 
obligation to use national detention measures that respect fundamental rights under the 
ECHR.

Viewed from within the crimmigration review framework (in particular, the legal position 
of the migrant), the EU legislature should codify the case law of the CJEU regarding the 
connection between the Return Directive and the Asylum Procedure Directive. The 
relationship between both directives is not covered by the EU legislature. The coherence 
of the legal system has to be a priority in the Recast Return Directive as the EU legislature 
will also change the asylum directives and regulations. All these instruments have to be 
changed in a single package, and the coherence of the asylum and migration instruments 
is very important. Therefore, the principle of legal certainty and equality can be 
strengthened.

Relationship Return Decision and Dublin III Regulation
The Dublin III Regulation determines which EU member state is responsible for examining 
an asylum application submitted by a migrant within the EU. The Dublin Regulation aims 
to “determine rapidly the Member State responsible for an asylum claim and provides for 
the transfer of an asylum seeker to that Member State”. The relationship between the 
Return Directive and the Dublin III regulation was not arranged by the EU legislature in 
the former. However, the Dublin III Regulation explicitly addresses this issue in Articles 
19 and 24 of the Dublin III Regulation.

The situation under Article 28(1) (b) of the Asylum Procedure Directive in connection 
with the Dublin III Regulation and the question when there is a situation of “absconding 
or to leave without authorization where the person lived or was held” is clarified in the 
CJEU judgment in the case of Jawo.954 The second sentence of Article 29(2) of the Dublin 
III Regulation comes down to the following. An applicant ‘absconds’, within the meaning 
of that provision, where he deliberately evades the reach of the national authorities 
responsible for carrying out his transfer in order to prevent the transfer. It may be assumed 
that this is the case where the transfer cannot be carried out because the applicant has left 
the accommodation allocated to him without informing the competent national authorities 
of his absence, provided that he has been informed of his obligations in that regard, which 

952 Ibid., p. 45.
953 Ibid., p. 47.
954 CJEU Judgment of 19 March 2019, in Case C-163/17, Jawo, ECLI:EU:C:2019:218, p. 70.
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it is for the referring court to determine. The applicant retains the possibility of 
demonstrating that his failure to inform the authorities of his absence is due to valid 
reasons and not the intention to evade the reach of those authorities.

Viewed from within the crimmigration review framework (in particular, from the legal 
position of the migrant), it is recommendable for the EU legislature to closely examine the 
relationship between the Return Directive, Dublin III Regulation and the Asylum 
Procedure Directive and to strengthen the legal position of the migrant as it is fundamental 
regarding the legal position of the migrant whether he is staying illegally or legally on the 
territory of the state.

4.4.9  Procedural Rights

Article 41 of the EU Charter enshrines the right to a good administration, which according 
to the CJEU “reflects a general principle of EU law”.955 This right “includes the right of 
every person to be heard before any individual measure that could affect him adversely or 
that significantly affects his interests is taken”. This right is also reflected in another general 
principle of EU law, namely the right of defence.

I will start with the legal background related to the right to be heard and the right to legal 
assistance regarding the case law of the CJEU related to the return decision in the Return 
Directive.

The Right to be Heard
The right to be heard956 is part of the EU law defence principle, which has been developed 
in the case law of the CJEU.957 The principle is now recognized and applied in many 
different jurisdictions, such as customs law, civil service law and asylum law.958 The right 
to be heard is the core right of the defence principle. This is reflected in the intention of the 
defence principle, which aims to enable addressees of an adverse decision to make known 
their position with regard to this decision. This gives them the opportunity to correct 

955 CJEU Judgment of 8 May 2014, in Case C-604/12, H.N., ECLI:EU:C:2014:302, p. 49.
956 More on the right to be heard in immigration and asylum cases: see T. Duijkersloot, ‘Consequences of the 

Violation by Administrative Authorities of the Right to be heard under EU Law: The Case M.G. and N.R.’, 
Review of European Administrative Law, volume 7, no. 1, (2014), pp. 81-96.

957 CJEU judgment of 23 October 1974, in Case 17/74, Transocean Maritime Paint Association, ECLI:EU:C:
1974:106.

958 See, for example, CJEU judgment 24  October  1996, in Case C-32/95 P, Lisrestal, ECLI:EU:C:1996:402; 
CJEU judgment of 27 June 1991, in Case C-49/88, Al Jubail, ECLI:EU:C:1991:276; CJEU judgment of ECJ 
EU 29 June 1994, in Case C-135/92, Fiskano, ECLI:EU:C:1994:267; CJEU judgment 3 September 2008, in 
Case C-402/05 P and C-415/05 P, Kadi, ECLI:EU:C:2008:461.
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mistakes made by the administration or to invoke mitigating circumstances.959 The 
rationale of the defence principle is twofold.960 First, it serves the careful decision-making 
of the authorities. The comments of the interested parties allow the authorities to take into 
account all relevant interests and circumstances. Secondly, it serves the effective legal 
protection of the data subjects. The right to be heard allows them to correct errors or to 
present circumstances that argue that the intended decision should not be taken or that a 
different decision should be made.961 Tridimas has shown that the emphasis in the case law 
of the CJEU is on this second aim.962

The CJEU clarified in the case of Technische Universität München judgment the further 
links between the right to be heard and the right to good administration.963 The applicability 
of the principle of defence cannot be ruled out in legislation, and the principle also applies 
if existing EU law does not explicitly declare the principle applicable.964 In order to achieve 
an effective application of the principle, the CJEU has confirmed in the joint cases Kamino 
and Datema that the principle has direct effect.965 It is therefore possible to invoke it before 
the national court, provided that the dispute falls within the scope of European law. The 
principle of procedural autonomy does apply. On the basis of procedural autonomy,966 
member states are empowered to determine for themselves how the principle of defence is 
implemented in their national legal order.967

959 CJEU 3  July  2014, in joint Cases C-129/13 and C-130/13, Kamino and Datema, ECLI:EU:C:2014:2041, 
p. 38; CJEU 18 December 2008, in Case C-349/07, Sopropé, ECLI:EU:C:2008:746, p. 49.

960 Opinion Advocate-General. P. Mengozzi of 3 May 2016, in Case C-560/14, M.t. Minister for Justice and 
Equality, ECLI:EU:C:2016:320, p. 30.

961 Case C-349/07, Sopropé, p. 49.
962 T. Tridimas (2006).
963 CJEU judgment of 21  November  1991, in Case C-269/90, Technische Universität München. ECLI:EU:C:

1991:438. See also: CJEU judgment of 11 December 2014, in Case C-249/13, Boudjlida, EU:C:2014:2431, 
p. 31; Tridimas (2006), p. 406.

964 Case C-349/07, Sopropé, p. 38; General Court judgment of 18 June 2014, in Case T-260/11, Spain v. European 
Commission, ECLI:EU:T:2014:555, p. 62; General Court judgment of 19 June 1997, in Case T-260/94, Air 
Inter v. European Commission, ECLI:EU:T:1994:265, p. 60.

965 Cases C-129/13 and C-130/13, Kamino and Datema, p. 35.
966 See more A. Adinolfi, ‘The “Procedural Autonomy” of Member States and the Constraints Stemming from 

the ECJ’s Case Law: Is Judicial Activism Still Necessary?’, in: H.-W. Micklitz and B. de Witte (Eds.), The 
European Court of Justice and the Autonomy of the Member States, Cambridge: Intersentia (2012), pp. 281-
303; S. Prechal and R.J.G.M. Widdershoven, ‘Effectiveness or Effective Judicial Protection: A Poorly 
Articulated Relationship’, in: T. Baumé et al. (Eds.), Today’s Multi-layered Legal Order: Current Issues and 
Perspectives, Zutphen: Paris (2011), pp. 283-296 including references; R. Ortlep and M. Verhoeven, ‘The 
Principle of Primacy Versus the Principle of National Procedural Autonomy’, NALL, June 2012.

967 Case C-349/07, Sopropé, p. 40; CJEU judgment of 9 November 2017, in Case C-298/16, Ispas, ECLI:EU:C:
2017:843, p. 29.
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In principle, the member states are free to regulate the implementation of EU law in their 
own ways. This autonomy is limited by the principle of equality and effectiveness and 
equality.968 On the one hand, according to the CJEU, there is the principle of equivalence, 
“which requires that rules that govern a dispute with an EU law dimension may not be less 
favourable than those governing similar domestic disputes”.969 On the other hand, 
according to the CJEU, there is the principle of effectiveness, “which implies that the 
exercise of rights conferred by the Union legal order may not be rendered virtually 
impossible or excessively difficult by rules of national procedural law”.970

An essential lacuna in the Return Directive is that the migrant’s right to be heard in the 
return procedure is missing. The CJEU has pointed out that “the right to be heard before 
the adoption of a return decision cannot be used in order to re-open indefinitely the 
administrative procedure”.971

The right to be heard applies both in judicial proceedings (Art. 47 and 48 EU Charter) and 
in the administrative phase (Art. 41 EU Charter). As the CJEU stated in the judgment in 
YS and Others,972

“it is clear from the wording of Article 41 Charter that this provision is not 
addressed at the Member States but solely at the institutions, bodies, offices 
and agencies of the European Union”.973

The CJEU has found the legal basis of the right to be heard as a fundamental general 
principle. The CJEU ruled in the G&R case that the breach of the obligation to hear should 
invalidate the decision to “the extent that the outcome of the proceedings would have been 
different” if the law had been respected.974

From the crimmigration view (in particular, the legal position of the migrant) a codification 
of the case law of the CJEU will improve the legal protection of the illegal third country 
national. Although the CJEU has clarified how member states should use the right to be 

968 CJEU Judgment of 16 December 1973, in Case C-33/76, Rewe, ECLI:EU:C:1976:188.
969 Case C-33/76, Rewe, p. 6.
970 Ibid.
971 CJEU Judgment of 5 November 2014, in Case C-166/13, Mukarubega, ECLI:EU:C:2014:2336, p. 71. See also 

S. Progin-Theuerkauf, ‘Zum Recht auf Anhörung vor Erlass einer Rückkehrentscheidung – Besprechung 
der Urteile Mukarubega und Boudjlida, Urteilsbesprechung’, ASYL 2/15 (2015).

972 CJEU Judgment of 17 July 2014, in Joined cases C-141/12 and C-372/12, Y.S. and Others, EU:C:2014:2081; 
see also CJEU Judgment of 21 December 2011, in Case C-482/10, Cicala, C-482/10, EU:C:2011:868, p. 28.

973 Case C-166/13, Mukarubega, p. 45.
974 CJEU Judgment of 10 September 2013, in Case C-383/13 PPU, G. and R., ECLI:EU:C:2013:533, p. 38.
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heard, in my view it should be codified in the Return Directive in view of the principle of 
legal certainty. The consequences of a violation of the right to be heard must also be 
codified.

I will discuss the two judgments of the CJEU in which the right to be heard and the right 
to legal assistance in cases related to the return decision in the Return Directive were at 
issue.

In the case of Mukarubega, the CJEU finds that the first return decision (that of 2012) was 
adopted in accordance with the asylum procedure in which her application was rejected, 
resulting in her staying illegally in France.975 Since Ms Mukarubega had been able to 
present her point of view throughout that procedure, she had the opportunity in that 
procedure to put forward arguments about her illegal residence in France.976 There was 
therefore no need for the French authorities to specifically hear her before the first return 
decision was imposed. According to the CJEU, a hearing on the return decision would 
make the administrative procedure unnecessarily lengthy without increasing the migrant’s 
legal protection.977

With regard to the second return decision (the one from 2013), the CJEU notes that an 
interview took place during detention regarding her right of residence in France. She was 
therefore given the opportunity to present other facts and circumstances that do not relate 
solely to her illegal stay in France. The duration of the hearing, in this specific case 50 
minutes, is, according to the CJEU, gives no reason to believe that the right to a hearing 
has been violated.978 An important aspect of this conclusion of the CJEU is that the second 
return decision was issued shortly after Ms Mukarubega was heard about her illegal stay 
in France and also had the opportunity to present her arguments about her personal 
situation in relation to her illegal stay in France.979

In the CJEU case of Boudjlida, after a period of legal residence as a student in France, Mr 
Boudjlida (an Algerian man) ended up in illegal residence at the end of 2012.980 On the 
occasion of an application to be registered as a self-employed person, he was invited by the 
police for an interview about his application and personal situation in France. On the 
same day, the French authorities issued a return decision with a period for voluntary 

975 Case C-166/13, Mukarubega, p. 72.
976 Ibid., pp. 70-71.
977 Ibid., pp. 63-72.
978 Ibid., p. 80.
979 Ibid., pp. 73-81.
980 CJEU Judgment of 11 December 2014, in Case C-249/13, Boudjlida, ECLI:EU:C:2014:2336.
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departure of 30 days. Mr Boudjlida lodged an appeal against the return decision, partly 
because he had not been given the opportunity to study the information on which the 
government based the return decision before the hearing, he had not been given a period 
of reflection for the audience, the hearing had not lasted long enough, and he had not 
received legal aid during the hearing.

The right to be heard before a return decision is issued should enable the authorities to 
collect all the information needed to make a fully informed return decision and provide 
adequate reasons for that decision.981 According to the CJEU, the right to be heard consists 
in the fact that the person concerned must be able to express his point of view on the 
following aspects: his legal stay in the member state, the possible application of the 
exceptions in Article  6(2) to 6(5) of the Return Directive,982 and the modalities of his 
return, which can be voluntary or forced.983 The CJEU repeats that

“pursuant to Article 5 of the Return Directive, national authorities must take 
due account of the best interests of the child, family life and the state of health 
of the third-country national concerned and respect for the principle of non-
refoulement, so that the person concerned must be heard on that subject”.984

Member states are not obliged to provide the data subject to prior notification of the 
intention to issue a return decision, grant access to the information on which the return 
decision will be based, or provide a period of reflection for his reservations. It is sufficient 
for the person concerned to be given the opportunity to express his point of view on the 
illegality of his stay and the reasons that would justify not issuing a return decision.985 An 
exception should be granted if the person concerned cannot reasonably suspect what 
evidence is held against him or to which he can only answer after having first made certain 
inquiries or collected evidence.986 Furthermore, the CJEU considers that the migrant can 
always appeal to a national court against a return decision issued so that the defence rights 
of the migrant in the procedure are safeguarded.987

981 Case C-249/13, Boudjlida, p. 52.
982 Ibid., p. 47.
983 Ibid., p. 51.
984 Ibid., pp. 48-49.
985 Ibid., p. 55.
986 Ibid., p. 56.
987 Ibid., pp. 57-58.
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Basilien-Gainche has criticized both judgments of the CJEU on a number of points.988 
First, she considers that the CJEU

“misunderstood the French immigration and asylum system by suggesting 
that Mukarubega was heard about her stay, insofar as the matter was not 
discussed during her hearings before the OFPRA and the CNDA, nor at her 
police interrogation at the airport”.989

Secondly, Basilien-Gainche points out that the right to be heard is only a formal right with 
“only limited substance”.990 The CJEU asserts that there is a presumption that

“the third-country national has the opportunity effectively to present his point 
of view on the subject of the illegality of his stay and the reasons which might, 
under national law, justify that authority refraining from adopting a return 
decision”.991

Thirdly, Basilien-Gainche raises the question as to whether

“anyone really think[s] that 30 minutes in the case of Boudjlida and 50 minutes 
in the case of Mukarubega is enough time to assess the complexities of the 
situation of such third-country nationals”.992

I think it depends on the individual case, but, more importantly, the hearing not only 
should be limited to the legal issues stated in Article 5 of the Return Directive but should 
also address the legal consequences of a return decision as well as the obligation for 
voluntary departure and the situation in his/her country of origin, which can bring more 
cooperation from the third country national.

988 M.L. Basilien-Gainche, ‘Removal Orders and the Right to be Heard: The CJEU Fails to Understand the 
Dysfunctional French Asylum System’, EU Law Analysis (2014a), http://eulawanalysis.blogspot.nl/2014/12/
removal-orders-and-right-to-be-heard.html.

989 M.L. Basilien-Gainche (2014a).
990 Ibid.
991 Case C-249/13, Boudjlida, p. 36.
992 M.L. Basilien-Gainche (2014a).
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The Right to Legal Assistance
According to Article 13 Return Directive,

“the illegal third country national has a right to legal assistance and legal aid 
where necessary, only after the return decision has been taken and solely when 
an appeal has been brought”.

The Return Directive only provides for a right to legal assistance after the adoption of a 
return decision, in the context of an appeal procedure against a return decision. In certain 
circumstances, free legal assistance must be provided at the request of the person 
concerned.

According to the CJEU, in the case of Boudjlida, the migrant can always rely on legal 
assistance at his own expense when he is heard, provided “that the exercise of that right 
does not undermine the due progress of the return procedure or jeopardize the effective 
implementation of the Return Directive”.993 This means that member states are not obliged 
to provide free legal aid.

The duration of the interview does not affect the respect for the right to be heard, provided 
that the migrant has had an opportunity to be heard sufficiently about the lawfulness of his 
stay and his personal situation.994

As Guild stated, regarding the migrants’ right for legal assistance, “it is difficult to see how 
access to legal advice could undermine the effective implementation of the Directive as an 
inadequately founded return decision is inconsistent with the Directive”.995 In the French 
cases Mukarubega and Boudjlida, it appears that the Return Directive has been 
implemented in such a way that the purpose of the hearing is to speed up decision-making 
with regard to the imposition of a return decision. As Guild has pointed out, the question 
arises as to how the balance should be struck between the right to legal assistance, on the 
one hand, and the due progress of the return procedure, on the other.996 It is to be expected 
that a careful assessment must be made between the two interests, but the case law of the 
CJEU does not yet provide a further indication of how this should take place. In view of 
the principle of legal certainty, I am of the opinion that in future case law the CJEU has to 

993 Case C-249/13, Boudlida, p. 65.
994 Ibid., p. 67: “In this case the hearing was only 30 minutes”.
995 E. Guild, ‘The Right to be Heard in Immigration and Asylum Cases: The CJEU Moves Towards a Definition’, 

EU Law Analysis (2015). http://eulawanalysis.blogspot.com/2015/01/the-right-to-be-heard-in-immi 
gration.html.

996 E. Guild (2015).
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further specify the relationship between the right to legal assistance and, on the other 
hand, the due process of the return procedure.

4.5  Article 7 of the Return Directive: ‘Voluntary Departure’

Article 7 of the Return Directive concerns the voluntary departure for the illegal third 
country national. Article 7(1) of the Return Directive contains one of the main objectives 
of the Return Directive, namely voluntary return. Voluntary return of the migrant is 
preferable to forced return as it is safer and more humane for the migrant and involves less 
costs for member states than forced return.997

The voluntary departure period for the migrant is 7-30 days. In every case, the member 
states must impose a fixed time limit on the migrant, unless an extension of the departure 
period is necessary on the basis of Article 7(2) of the Return Directive.998 According to the 
European Commission,

“granting 60 days as a general rule would be incompatible with the 
harmonisation and common discipline provided for by the Return Directive 
to have a frame of 7-30 days. As a result it cannot be justified as more favourable 
provision under Article 4(3) of the Return Directive”.999

According to the European Commission, member states should be encouraged to provide 
general information to the migrants. Individualized information may be helpful in the 
cooperation of the migrant to return voluntarily to his country of origin or transit.1000

Recital 10 of the Return Directive affirms that “in order to promote voluntary return, 
Member States should provide for enhanced return assistance and counselling and make 
best use of relevant funding possibilities”. Although member states are not obligated, the 
European Commission encourages them to make assisted voluntary return programmes 
available throughout the procedures. This will promote “a more humane and dignified 
return which will increase the effectiveness of return”.1001

997 EC Return Handbook (2017), p. 108.
998 Ibid.
999 Ibid.: “However, periods between 30-60 days which may be granted only in the presence of specific 

circumstances are covered by Article 7(2) of the Return Directive.”
1000 EC Return Handbook (2017), p. 108.
1001 Ibid.
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Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection of the migrant), voluntary return of the illegal third country national is 
to be preferred over forced return. The costs for society are less, and the migrant is not 
criminalized and will face no danger in the sphere of criminal sanctions when he 
voluntarily returns to a third country. It is therefore recommendable for the member states 
to invest in voluntary return programmes. It is important to call on the European 
Commission and the member states to improve the voluntary return policy. In the 
voluntary return period member states should also invest in hearings with the illegal third 
country national in order to persuade and help the migrant to return in this period. 
Although this will need more capacity investment for the member states, it can improve 
the return rate as the member state is working with the migrant on the return. The legal 
ground for this cooperation between the member state and the illegal migrant can be 
found in the principle of loyal cooperation between the member states.

4.5.1  Article 7(2) of the Return Directive

Article 7(2) of the Directive does not set a maximum term for extending the voluntary 
departure period. The consequence of this is that in each individual case the appropriate 
increase in the voluntary departure period must be determined.1002 Member states have a 
wide margin of discretion to determine an appropriate time frame for extending the 
voluntary departure period. According to the European Commission, an example for

“extending the voluntary departure period is a family with children where the 
period is extended until the end of the school year on the basis of the best 
interests of the child”.1003

This statement of the European Commission is, in my view, in line with Article 24 of the 
EU Charter but also with the social links of the children, which are protected by Article 7 
EU Charter and Article 8 ECHR (private life).

Article 7(2) of the Return Directive lists three factors: “length of stay, children attending 
school, family ties”. It is essential that member states note in their legislation and always 
explicitly apply these three factors in their practice.1004 Furthermore, in my view Article 7(2) 
of the Return Directive could be used in emergency situations such as public health during 

1002 EC Return Handbook (2017), p. 110.
1003 Ibid.
1004 Ibid.
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the COVID-19 pandemic. Another emergency situation could be public order and 
national security in situations of war, terrorist attacks or natural disasters.

4.5.2  Article 7(3) of the Return Directive

The obligations set out in Article 7(3) of the Return Directive can be imposed “if a risk of 
absconding” of the migrant must be avoided.1005 In the current Return Directive there is 
no list of situations that can be qualified as a risk of absconding. The obligations from 
Article 7(3) of the Return Directive may only be imposed after an individual assessment 
of the case from which a risk of absconding appears. The CJEU clarified in the case of El 
Dridi that it

“follows from Article 7(3) and (4) of the Return Directive that it is only in 
particular circumstances, such as where there is a risk of absconding, that 
Member States may, first, require the addressee of a return decision to report 
regularly to the authorities, deposit an adequate financial guarantee, submit 
documents or stay at a certain place or, second, grant a period shorter than 
seven days for voluntary departure or even refrain from granting such a 
period”.1006

The European Commission recommends that the member states impose financial 
guarantee measures in situations where “there is a serious risk of absconding by the 
migrant”.1007 In the Commission’s view, it is not possible to indicate in general terms “what 
amount constitutes an adequate financial guarantee”.1008 In each case the amount will 
always have to be determined on the basis of the personal circumstances of the migrant. 
According to the European Commission, the amounts in the member states “vary from 
200 to 5,000 Euro”.1009 It seems that fixed amounts of 5,000 Euro will not pass the 
proportionality test as all individual relevant elements have to be assessed and, in general, 
most illegal third country nationals do not have enough financial means. Such high 
amount of fines will marginalize the position of the migrant and are ineffective if the 
person has no financial means.

1005 Ibid.
1006 Case C-61/11 PPU, El Dridi, p. 3.
1007 EC Return Handbook (2017), p. 110.
1008 Ibid.
1009 Ibid.
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In the light of crimmigration law, the obligation under Article 7(3) of the Return Directive 
is an important effective measure in order to preclude the possibility that the illegal third 
country national will abscond and that return will be difficult. The member states enjoy 
the discretion to specify the conditions that have to be in line with the proportionality test. 
The proportionality test can function as a safeguard to protect the fundamental rights of 
the illegal third country national.

4.5.3  Article 7(4) of the Return Directive

According to Article 7(4) of the Return Directive

“Member States are free to refrain from granting a period for voluntary 
departure when the third-country national poses a risk of absconding, or a 
risk to public policy, public security or national security.”

Article  7(4) of the Return Directive covers manifestly unfounded or fraudulent 
applications. According to the European Commission, “abusive applications normally 
involve a higher degree of reprehensible behaviour than manifestly unfounded 
applications”.1010 Abusive applications are requests for a residence permit to create legal 
stay in the member state solely with the aim of avoiding return and lack any successful 
elements for a positive decision on the request to stay.1011

The Return Directive does not define the term ‘fraud’. In case Y.Z. the CJEU clarifies the 
possibility to withdraw a residence permit granted under Directive 2003/86/EC1012 and 
Directive 2003/109/EC1013 if the issued permit was based on the applicant’s fraudulent 
data.1014 The CJEU first notes that the mere use of the falsified documents is sufficient for 
the withdrawal of a residence permit, without also requiring intention or knowledge. It 
further notes that such an approach is even more possible where the sponsor had 
committed the fraud, given the latter’s central role in the system established by that 
Directive 2003/86/EC. It emphasizes, however, that the Directive requires the respect of 
family unity, as enshrined in the ECHR and the EU Charter. Consequently, the national 
authorities have to assess the individual assessment of the situation of the family members 

1010 Ibid.
1011 Ibid.
1012 Council Directive 2003/86/EC of 22  September  2003 on the right to family reunification, OJ L 251, 

3 October 2003, pp. 12-18.
1013 Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country nationals who 

are long-term residents, OJ L 16, 23 January 2004, pp. 44-53.
1014 CJEU Judgment of 14 March 2019, in Case C-557/17, Y.Z., ECLI:EU:C:2019:203.
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by making a balanced and reasonable assessment of all the interests in play. Concurring 
with the Advocate General, the CJEU further stated that those authorities must also 
consider the lack of responsibility of the family members that had no knowledge of the 
fraud.

In regard to the effect of fraud on long-term residence status, the CJEU refers to the 
prohibition of fraud as a general principle of EU law. It further observes that the extensive 
rights a long-term resident status entails make it important for member states to be able to 
effectively address incidents of fraud. The decisive element would be that the acquisition 
of the respective status was the result of fraud, regardless of whether that fraud was 
committed by the beneficiary of those rights or whether it was known to that person.

The CJEU concludes that where long-term resident status has been granted to third-
country nationals on the basis of falsified documents, the fact that those nationals did not 
know of the fraudulent nature of those documents does not preclude the member state 
concerned from withdrawing that status.

According to the CJEU’s case law, refusal of a right or an advantage on account of abusive 
or fraudulent acts is simply the consequence of the finding that the objective conditions 
required in order to obtain the advantage sought are not, in fact, met, and, accordingly, 
such a refusal does not require a specific legal basis.1015 In each case, national courts must 
always review, on the basis of objective evidence, whether there has been abusive or 
fraudulent conduct on the part of the person, with a view to denying them, where 
appropriate, the benefit of the rights under EU law that they wish to invoke, provided that 
they assess such conduct in the light of the objectives pursued by those provisions.

The judgment of the CJEU in case Y.Z. makes it clear that the requiring intention of the 
fraud is not always a necessary element in order to establish that a situation of fraud exists. 
So there is no uniformity in EU law as it depends on the specific Directive that is decisive. 
For this reason it is recommendable for the EU legislature to specify the definition of fraud 
in the Recast Return Directive and also whether the requiring intention of the fraud is 
necessary or not. Deeming the presence of fraud without the need to prove a degree of 
culpability seems to be problematic and disproportional. In such circumstances, fraud can 
be qualified by the member state without an individual assessment.

1015 CJEU Judgment of 22 November 2017, in Case C-251/16, Cussens and Others, EU:C:2017:881, p. 35; CJEU 
Judgment of 4  June  2009, in Case C-158/08, Pometon, EU:C:2009:349, para.  28; CJEU Judgment of 
21  February  2006, in Case C-255/02, Halifax and Others, EU:C:2006:121, p.  93; CJEU Judgment of 
14 December 2000, in Case C-110/99, Emsland-Stärke, EU:C:2000:695, p. 56.
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Also other case law of the CJEU shows that the concept of fraud is not interpreted 
uniformly and always depends on the context of the field of law. For example, in the case 
law of the CJEU on VAT fraud the concept of ‘fraud’ presupposes some form of intent or 
fault.1016 However, in the field of agriculture, there is also CJEU case law that seems to 
indicate the existence of fraud despite the lack of culpability.1017 In the CJEU judgment in 
the case of Kol, the CJEU stated that a residence permit for a Turkish worker was obtained 
on the basis of incorrect statements for which he was definitively convicted of fraud in that 
state.1018 These judgments of the CJEU show that there is no uniform ‘fraud’ concept 
within EU law.

The second ground for refraining the voluntary return period is related to ‘public policy 
and national security’. The CJEU clarifies this concept in the case of Zh. & O.1019 In relation 
to the first question, the CJEU notes that the Return Directive does not include a definition 
of the term ‘risk to public policy’, nor does the Directive specify how this ground should 
be interpreted.1020

The CJEU considers that the “risk to public policy must always be assessed on a case-by-
case basis”.1021 An automatism showing the danger to ‘public policy’ is not permitted. 
Therefore, the practice of a member state is not allowed in which the migrant automatically 
poses ‘a threat to public policy’ because someone is suspected of a criminal offence or has 
been convicted of a criminal offence.1022 The CJEU found that

“the concept of ‘risk to public policy’ presupposes, in any event, the existence, 
in addition to the perturbation of the social order which any infringement of 
the law involves, of a genuine, present and sufficiently serious threat affecting 
one of the fundamental interests of society”.1023

The CJEU has derived this criterion from the case law on EU citizens and means that the 
legal position of the illegal third-country national is strong under public policy. Regarding 
the threat of the migrant, the CJEU refers to the following factors that have to be assessed 
by the authorities: “the nature and seriousness of the act, the time elapsed, the circumstances 

1016 CJEU 9 February 2017, in Case C-21/16, Euro Tire BV, ECLI:EU:C:2017:106, p. 40.
1017 CJEU 18 July 2013, in Case C-99/12, Eurofit, ECLI:EU:C:2013:487, p. 43.
1018 CJEU 5 June 1997, in Case C-285/95, Kol, ECLI:EU:C:1997:280.
1019 CJEU Judgment of 11 June 2015, in Case C-554/13, Zh. en O., ECLI:EU:C:2015:377.
1020 Case C-554/13, Zh. en O., p. 41.
1021 Ibid., p. 50.
1022 Ibid., p. 50.
1023 Ibid., pp.  60-61: see, by analogy CJEU Judgment of 17  November  2011, in Case C-430/10, Gaydarov, 

EU:C:2011:749, p. 33 and the case law cited.
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of detention and the credibility of any alleged suspicion”.1024 Member states are obliged to 
assess in each case whether refusing to grant a departure period is compatible with the 
fundamental rights of the migrant.1025

The member states themselves have the discretion to determine which aspects are 
important in setting an appropriate period for the voluntary departure of the migrant.1026 
The approach of the CJEU in regard to the concept of the ‘risk to public policy’ is more 
balanced and to be welcomed in comparison with the case law of the CJEU regarding the 
concept of ‘fraud’.

In the Zh. and O. judgment the CJEU ruled for the first time on the issue of ‘voluntary 
departure’. As Steve Peers remarks,

“the word ‘voluntary’ is a euphemism here: There’s still a legal obligation for 
the migrant to leave, underpinned by the threat of force. But, nevertheless, it 
still makes a big difference to the people concerned whether they have a chance 
to leave the country under their own steam. If they aren’t given that chance, 
they are likely to be woken up in their homes in the middle of the night, 
arrested, detained in jail and restrained on their journey to their country of 
origin or transit by an armed officer. Some are injured or die during this 
process. So it’s far better to jump than to be pushed”.1027

Finally, according to Peers, the CJEU’s approach, “expressly linking the opportunity for 
voluntary departure with the protection of human rights, properly takes account of the 
dramatic impact of forced removal on individual migrants”.1028 There is no restriction on 
the legal obligation of the migrant, namely to leave the territory of the member states. I 
would like to add that the case-by-case examination in these cases is also an obligation 
that can be found in recital 6 of the Return Directive. Viewed from within the crimmigration 
review framework (in particular, the fundamental rights protection of the migrant), an 
individual assessment of the threat to ‘public policy’ strengthens the legal position of the 
migrant as the reasons given by the authorities can then be reviewed on appeal by the 
courts in terms of fact and law.

1024 Case C-554/13, Zh. en O., p. 65.
1025 Ibid., p. 70.
1026 Ibid., p. 74.
1027 S. Peers, ‘Jump Before You’re Pushed: The CJEU Rules on the Voluntary Departure of Irregular Migrants’, 

EU Law Analysis (2015), http://eulawanalysis.blogspot.nl/2015/06/jump-before-youre-pushed-cjeu-rules-
on.html.

1028 S. Peers (2015).
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4.6  Removal

The CJEU clarified in the case of Achughbabian that “the expressions ‘measures’ and 
‘coercive measures’ contained therein refer to any intervention that leads, in an effective 
and proportionate manner, to the return of the person concerned”.1029 In the case of Sagor 
the CJEU explained that the flexible definition of ‘return decision’ entails that an obligation 
to return is issued in a criminal judgment.1030 Nothing in the Return Directive precludes 
the removal from being applied in criminal law. Member states are obliged to carry out the 
removal of the migrant when this opportunity arises.1031 The CJEU clarified in the Sagor 
case that a home detention order imposed during the return procedure does not contribute 
to the removal of the migrant. In addition, home detention can even undermine the 
migrant’s departure from the member state.1032 In any case, this is the case if national law 
does not provide that the home detention measure must be terminated if the migrant can 
be removed.1033

In accordance with Article 3(4) and Article 6(1) of the Return Directive, it is by means of 
a return decision that the initial illegal stay of the person concerned is declared to be 
unlawful and an obligation to return is imposed on him. A return decision must provide 
for an appropriate period within which the person concerned may depart voluntarily. In 
the situation that such a period is not granted,

“Member States are required, in accordance with Article 8(1) and Article 8(3) 
of the Return Directive, to take all necessary measures to enforce the return 
decision, adopting, where appropriate, a removal decision, that is to say, a 
separate administrative or judicial decision or act ordering enforcement of the 
obligation to return”.1034

4.6.1  Removal Procedure

The removal order can be issued in two ways. It can be issued in a separate decision or 
together with the return decision.1035 As member states have the obligation to respect the 
principle of non-refoulement (Art.  4 EU Charter and Art.  3 ECHR), the European 

1029 Case C-329/11, Achughbabian, p. 36.
1030 Case C-430/11, Sagor, p. 39.
1031 Case C-329/11, Achughbabian, p. 45.
1032 Case C-430/11, Sagor, p. 44.
1033 Ibid., pp. 46-47.
1034 CJEU Judgment of 26 July 2017, in Case C- 225/16, Ouhrami, ECLI:EU:C:2017:590, p. 48.
1035 EC Return Handbook (2017), p. 91.
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Commission states “that removal (physical transportation out of the Member State) 
cannot go to an unspecified destination but only to a specified country of return”.1036 The 
migrant must be informed in advance of the destination of the removal by the member 
state1037 so that the migrant may state reasons why removal to the proposed destination 
would be contrary to the principle of non-refoulement. In such circumstances the migrant 
should have the right to make use of the right to an appeal at a national court or tribunal.

In the case of Zaizoune, the CJEU clarifies the concept of ‘removal’, which “covers both a 
return decision and its enforcement”.1038 According to the CJEU,

“the Return Directive precludes legislation of a Member State which provides, 
in the event of third-country nationals illegally staying in the territory of that 
Member State, depending on the circumstances, for either a fine or removal, 
since the two measures are mutually exclusive”.1039

According to Article 1 of the Return Directive, one of the main objectives of the Return 
Directive is the (voluntary) return of the illegal migrant. This means that the return of the 
migrant always takes precedence over undergoing a criminal measure that the migrant 
has in the member state.1040 Article 8(1) of the Return Directive “requires Member States, 
in order to ensure the effectiveness of return procedures, to take all measures necessary to 
carry out the removal of the person concerned”, such as the physical transportation of the 
migrant.1041

In the view of the European Commission, member states are obligated to assess the state 
of health of the migrant when implementing the Return Directive.1042 In full respect of the 
right to health, the European Commission recommends

“that Member States take measures to prevent potential abuses related to false 
medical claims presented by the third-country nationals that would result in 
unduly preventing or suspending removal on medical grounds”.1043

1036 Ibid.
1037 Ibid.
1038 Case C-38/14, Zaizoune, p. 27.
1039 Ibid., p. 41.
1040 Ibid., p. 30.
1041 Ibid., p. 35.
1042 EC Return Handbook (2017), p. 110.
1043 Ibid.
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With respect to crimmigration law it is a positive signal that the imposition of a fine is not 
permitted and the health conditions of the illegal third country national must be taken 
into account. This is in line with the protection of the fundamental rights of the migrant.

4.6.2  Obligation for the Member States: Forced-Return Monitoring System

According to Article 8(6) of the Return Directive, the “Member States shall provide for an 
effective forced-return monitoring system”. Effective monitoring allows the identification 
and correction of possible shortcomings in the return procedure.1044

The Return Directive does not prescribe what the forced monitoring systems in the 
member states should look like.1045 Member states have the space to give concrete form to 
the forced return monitoring system.1046 I would suggest that the monitoring of the 
returnees should not stop until the reception in the country of return. Monitoring must 
also take place in the country of arrival so as to know how the returnees develop in the 
third country; what problems they face, if any; to avoid ‘double crimmigration’ (see 
Chapter 2) and prevent the returnee from trying to re-enter to the EU; and, finally, to get 
a better view of migration (routes, reasons, etc). It is necessary for the EU that the migrant 
will not face criminal sanctions in the country of origin. Monitoring can be successful if 
the migrant does not return to the EU. Furthermore, I miss the possibility of cooperation 
between the Member States and the NGOs. Some NGOs are post monitoring, and their 
knowledge and experiences would be useful.

4.6.3  Postponement of Removal

Article 9 of the Return Directive regulates the situations in which the member states have 
to postpone the removal of the migrant. According to the European Commission, the 
Return Directive foresees two absolute bans on removal of the migrant.1047 In the first 
situation the member states are not allowed “to remove a person if this would violate the 
principle of non-refoulement”.1048 In the second situation, the member states are also not 
allowed “to carry out removal for as long as suspensory effect has been granted” to a 
pending appeal at a national court or tribunal.1049 The first absolute ban is related to an 

1044 EC Return Handbook (2017), pp. 119-120.
1045 Ibid., p. 119.
1046 Ibid., pp. 119-120.
1047 EC Return Handbook (2017), p. 120.
1048 Ibid.
1049 Ibid.
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absolute fundamental right, the non-refoulement principle of Articles 4 and 19(2) EU 
Charter and Article 3 ECHR. Both European courts, CJEU and ECtHR, have settled case 
law in which the non-refoulement principle is considered as an absolute right. This means 
that an expulsion to a third country where the illegal third country national will face 
inhuman treatment is not allowed even in cases where the third country national is 
considered to be a threat to the national security or is involved in severe criminal cases. In 
my view, another absolute fundamental right is also relevant here, namely the right to life 
(Art. 2 EU Charter and 2 ECHR). Article 2 ECHR prohibits

“the extradition or deportation of an individual to another State where 
substantial grounds have been shown for believing that he or she would face a 
real risk of being subjected to the death penalty there”.1050

As Article 2 of the EU Charter is a corresponding right with Article 2 ECHR, the same 
obligation is required under Article 2 of the EU Charter.

The second ban is related to Article 47 of the EU Charter and Article 6 and 13 ECHR, 
which deal with the right to a fair trial and an effective remedy. It is interesting to note that 
these three fundamental rights are not absolute. But in the light of the CJEU judgment in 
Gnandi it is logical that expulsion of the third country national is not allowed when there 
is suspensory effect pending appeal at a national court or tribunal. In this way the non-
refoulement principle is respected because at least one court/tribunal will review whether 
the removal does not violate the absolute fundamental rights such as Article 2 and 4 EU 
Charter and 2 and 3 ECHR. During the period that the removal has been postponed, the 
migrant resides illegally on the territory of the member state, unless the member state 
exercises the option of Article 6(4) of the Directive. Furthermore, during this period, the 
migrant has the right to a written confirmation of the deferred return obligation and to 
basic provisions such as the right to emergency health care.

According to Article 9(2) of the Return Directive, “Member States may postpone removal 
for an appropriate period”. In doing so, member states should assess the personal 
circumstances of the individual case.1051 The Return Directive states the physical or mental 
condition of the migrant, as well as technical reasons. Technical reasons may include 
transport problems or difficulties in obtaining suitable travel documents for the migrant.1052

1050 ECtHR 24 July 2014, Al Nashiri v. Poland, Appl. no. 28761/11, p. 576; ECtHR 23 March 2016, F.G v. Sweden, 
Appl. no. 43611/11, p. 110.

1051 EC Return Handbook (2017), p. 120.
1052 Ibid.
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The physical or mental state of the migrant could violate Article 3 ECHR or Article 4 EU 
Charter.1053 Other relevant fundamental rights have to be assessed, such as the best interest 
of the child (Art. 24 EU Charter).

Other examples of technical reasons are the lack of availability of the right travel documents 
or the permission of the third country. And in the COVID-19 period technical reasons 
can be seen in the fact that flights are cancelled or the return to third countries is not 
possible because of the national measures against the COVID-19.

The European Commission points out that Article  9(3) of the Return Directive makes 
explicit reference to the situations in Article 7(3) of the Return Directive.1054 However, the 
member state does have the discretion to impose an obligation on the migrant to “remain 
in a certain place”.1055

Article 14 of the Return Directive1056 covers the period for voluntary departure as well as 
any period for which removal has been formally or de facto postponed in accordance with 
Article 9 of the Return Directive.

In the light of crimmigration law it is appropriate that the removal be postponed if 
important fundamental rights of the illegal third country national are at stake. However, it 
is important that discretion be vested with the member states in regard to whether they 
take the right of health, health conditions and fundamental rights into account. Also of 
concern is that the question of how far the member state’s obligation to remove the migrant 
from the territory of the EU serves as expulsion to the country of origin, whether 
temporary or not, is not allowed because of the principle of non-refoulement.1057 Is it 
proportional for the member state to postpone the removal of the migrant for a period 
exceeding 5 years? The EU legislature has set no time limits. Furthermore, the question 
also arises as to how a situation can persist for a long time under EU law if the third-
country national does not make any efforts to comply with his obligation to leave or if he 
does make efforts to comply with the return obligation but fails to gain entry into a third 
country other than his/her country of origin. In order to protect the fundamental rights of 
the migrant the domestic courts could provide safeguards in health cases by asking the 

1053 ECtHR 13 December 2016, Paposhvili v. Belgium, Appl. no. 41738/10; ECtHR 1 October 2019, Savran v. 
Denmark, Appl. no. 57467/15. See Section 5.5.2.

1054 EC Return Handbook (2017), p. 120.
1055 Ibid.
1056 See Section 4.7.
1057 See District court, The Hague, 30 November 2021, ECLI:NL:RBDHA:2021:13174.
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competent authorities to offer an independent medical opinion and to review whether the 
motivation is in line with fundamental rights such as Article 4 EU Charter and 3 ECHR.

4.6.4  Return and Removal of Unaccompanied Minors

The Return Directive does not include a definition of the term ‘unaccompanied minor’. In 
the view of the European Commission “it is recommended to use the definition provided 
in the most recent asylum directives”.1058 Article 2(e) of the recast Reception Conditions 
Directive states that

“a minor who arrives on the territory of the Member States unaccompanied by 
an adult responsible for him or her whether by law or by the practice of the 
Member State concerned, and for as long as he or she is not effectively taken 
into the care of such a person; it includes a minor who is left unaccompanied 
after he or she has entered the territory of the Member States”.

In my opinion the European Commission should add the term unaccompanied minor in 
the Recast Return Directive. Then the EU legislature has codified that the exact meaning 
of the definition of unaccompanied minor in the Asylum Directives is the same as that in 
the Return Directive. The CJEU clarified that to define the scope of an EU definition, “the 
wording of that provision, its context and the objectives pursued by the legislation of 
which it forms part” should be considered.1059 This definition is also needed in order to 
guarantee that the children who are vulnerable will get the necessary protection. In other 
words, a link to fundamental rights could be made. The position of unaccompanied 
minors is a vulnerable one, as can be seen in international law.1060

1058 EC Return Handbook (2017), p. 121.
1059 CJEU Judgment of 12 December 2019, in Case C-380/18, E.P., ECLI:EU:C:2019:1071, p. 33 and the cited 

case law.
1060 Rights and guarantees of children in the context of migration and/or in need of international protection: 

see Inter-American Court of Human Rights (IACtHR) Advisory Opinion OC-21/14, 19  August  2014, 
pp.  176-179; UNHCR/Council of Europe, Unaccompanied and Separated Asylum-Seeking and Refugee 
Children Turning Eighteen: What to Celebrate? Strasbourg: UNHCR (2014), p. 7; European Commission, 
Communications on the Protection of Children in Migration, COM(2017)211 final; L. Paladini and N.C. 
Santarelli, ‘Migration Issues in the Inter-American System of Human Rights: The Development of an 
Increasingly Humane jus migrandi’, in: G.C. Bruno, M. Palombino, and A. Di Stefano (Eds.), Migration 
Issues before International Courts and Tribunals, Rome: CNR Edizioni (2019), pp. 223-274.
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On 12 April 2017 the Commission adopted the Communication on “The protection of 
children in migration”,1061 addressing the rights and needs of all children on the move, 
which links migration, asylum and the protection of minors. The European Commission 
highlighted the needs of both categories regarding accompanied and unaccompanied 
minors. There is a need to quickly identify children when they arrive in the EU. This is 
crucial for the provision of appropriate treatment according to their age and conditions. 
All children must have immediate access to legal and health care, psychosocial support 
and education, regardless of their status. As Rinaldi stated, that is the fundamental 
meaning of the child’s best interests.1062 These principles include the right to life, which 
implies the right to health, to be heard, to family life and to education but also the ruling 
out of arbitrariness by executive powers; the right to impartial treatment and non-
discrimination; the integral compliance of fundamental rights; and the equal and fair 
treatment before the law and the tribunals. Both European courts confirmed that those 
principles are not purely formal and procedural requirements.1063 They are the vehicle for 
ensuring compliance with and respect for children’s rights and human rights. The best 
interest of the child is to be considered as a legal principle with both formal and substantial 
components that are intrinsically linked to fulfil both democratic values and fundamental 
rights. The CJEU referred for the first time in the judgment of 11 March 2021 in the case 
of M.A. v. État belge to a General Comment of the Committee on the Rights of the Child.1064 
The CJEU followed the view of the Committee on the Rights of the Child that “all actions 
relating to children, whether taken by public authorities or private institutions, the child’s 
best interests must be a primary consideration”.1065 This means a broad measure of 
protection for children in decisions that are taken by the member state. In the decision of 
the member state the interest of the child has to be the primary consideration. This 
assessment also applies to a return decision adopted against a third-country national who 
is the parent of a minor, even if the decision is not directly addressed to the minor, but has 
significant consequences for him or her if the parent is obligated to leave the member 
state. It would be recommendable if the CJEU would refer more directly in their judgments 
to views of the Committee on the Rights of the Child and to the factors that have to be 
assessed by the member states in relation to children and more specifically towards 

1061 European Commission, Communications on the Protection of Children in Migration, COM (2017)211 
final.

1062 P. Rinaldi, ‘Refoulement at the Border Undermines the Best Interest of the Child: Preliminary Remarks’, in: 
G.C. Bruno, M. Palombino, and A. Di Stefano (Eds.), Migration Issues before International Courts and 
Tribunals, Rome: CNR Edizioni (2019), pp. 179-200.

1063 ECtHR 23 February 2012, Hirsi Jamaa and Others v. Italy, Appl. no. 27765/09, pp. 125-126.
1064 CJEU 11 March 2021, Case C-112/21, M. A. v. État belge, ECLI:EU:C:2021:197, p. 38 in which is referred to 

General Comment No 14 (2013) of the Committee on the Rights of the Child on the right of the child, 
CRC/C/GC/14, p. 19.

1065 Case C-112/20, M. A. v. État belge, p. 37.
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unaccompanied children.1066 Such cross references in the case law of the CJEU clarifies 
which factors play an important role and will improve the legal certainty in regard to how 
to determine the interpretation of EU law provisions in the context of other international 
human rights treaties such as the CRC and the rulings of the Committee on the Rights of 
the Child.

Before returning an unaccompanied minor, according to the European Commission the 
member states should assess “the particular needs of the minor, the current situation in 
the family and the situation and reception conditions in the country of return” in the 
context of Article 24 EU Charter.1067 The CJEU clarified in the judgment T.Q. that when a 
member state issued a return decision without assessing whether there are adequate 
reception facilities, the minor cannot be returned.1068 The CJEU points out that the 
member states must undertake an assessment of the best interests of the child when 
issuing a return decision, regardless of whether the unaccompanied minor is over the age 
of 15 years. This means that unaccompanied minors cannot be systematically treated as 
adults. As such, the unaccompanied minor would be placed in a situation of great 
uncertainty as to his or her legal status and future and it would violate Article 5(a) of the 
Return Directive and Article 24(2) of the EU Charter. If reception facilities are not available 
for minors in the state of return, the minor concerned cannot be the subject of a return 
decision. In my view this assessment should ideally be carried out

“by a multi-disciplinary and experienced team and involve the child’s 
appointed guardian. Member States are encouraged to consider the suggestions 
made in this respect by the joint UNHCR-UNICEF Guidelines on the 
determination of the best interests of the child”.1069

With this recommendation the European Commission makes use of a UN document as 
interpretation of an EU obligation for the member states. This trend can also be seen with 
the UN Refugee Treaty, which plays an important role in the interpretation of the EU 
asylum directives.

Viewed from within the crimmigration review framework (in particular from the 
fundamental rights protection of the migrant), I would like to point out that the legal 

1066 Same critics see A. Pahladsingh and R. Grimbergen, The Charter and the Court of Justice of the European 
Union, Notable Cases from 2016-2018, Tilburg: Wolf Legal Publishers (2019a), p. 13.

1067 EC Return Handbook (2017), p. 123.
1068 Case C-441/19, T.Q.
1069 Guidelines on the determination of the best interests of the child (“Safe and Sound”, October  2014), 

available at: www.refworld.org/docid/5423da264.html.
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ground for the assessment of the best interests of the child can be found in Article 24 EU 
Charter and Article 3 CRC. The judgment of the CJEU in the case T.Q. is a good example 
in which member states are obliged to assess the situation in the country of origin in 
relation to whether adequate reception facilities are available for the minor. This judgment 
of the CJEU shows a strong fundamental rights protection for the minor, which is in line 
with the fundamental rights in Article 24(2) EU Charter and Article 3 CRC. This judgment 
also obligates the member state to cooperate with the third country regarding the situation 
of the minor.

The European Commission prefers that “the minor returns to family members in the 
country of origin and that Member States make efforts to find family members in the 
country of origin”.1070 In my view it could be manifestly contrary to the best interest of the 
child in cases where he was abused by these family members or there was domestic 
violence against the minor by these family members.

It needs to be emphasized that the transfer of minors in the Dublin Regulation III from 
one EU member state to another gives the minors guarantees in Article 6. Article 6(3) 
Dublin Regulation III states that

“assessing the best interests of the child, Member States shall closely cooperate 
with each other and shall, in particular, take due account of the following 
factors: (a) family reunification possibilities; (b) the minor’s well-being and 
social development; (c) safety and security considerations, in particular where 
there is a risk of the minor being a victim of human trafficking; (d) the views 
of the minor, in accordance with his or her age and maturity”.

The transfer from the minor to another EU member state or to another third country 
should give the minor the same guarantees. If there are more and concrete guarantees 
regarding the transfer of minors in the EU, then when there is an expulsion to a third 
country the question arises as to whether this is a violation of the non-discrimination 
principle (Art. 20 and 21 of the EU Charter). I cannot find a justification for a different 
treatment in guarantees of the minor in sending him back to another EU member state or 
to a third country. It would be a suggestion for the EU legislature to make a reference to 
Article 6(3) of the Dublin Regulation III in the Recast of the Return Directive.

1070 EC Return Handbook (2017), p. 123.
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Other options concern the return of the minor to a guardian or a place that meets adequate 
reception conditions.1071 In this option the EU member state should contact the third 
country. This information obligation for the EU member state can be derived from the 
principle of loyalty.1072 In doing so, the European Commission indicates that the member 
states must comply with Article 20 UN Convention on the Rights of the Child and the UN 
Guidelines for the alternative care of children1073 in these cases.1074

4.7  Safeguards Pending Return

In order to avoid a legal vacuum for the illegal third country national, the European 
Commission had proposed to provide for a minimum level of conditions of stay for those 
migrants who cannot be removed temporarily.1075 There are four basic rights for these 
migrants:1076 “family unity, health care, schooling and education for minors and the respect 
for special needs of vulnerable persons”.1077 It is striking that not all rights from the 
Reception Conditions Directive are referred to. The right to material reception conditions 
and access to employment for the migrant are rights that are not referenced.1078 The 
European Commission states that this is the result of the negotiations.1079 Member states 
were concerned that references to the Reception Conditions Directive could be interpreted 
as improving the legal situation of the illegal third country national. This would send a 
wrong message to the illegal third country national.1080

In the case of Abdida, the CJEU found that member states are obliged to also cover other 
basic needs to ensure “that emergency health care and essential treatment of illness” are in 
fact made available during the period in which that member state is required to postpone 
removal.1081 The member states have the discretion to determine the basic provisions for 
the migrant. The provision of “emergency health care and necessary treatment of the 

1071 Case C-441/19, T.Q.
1072 Art. 4 (3) TEU.
1073 UN Guidelines for the alternative care of children: www.refworld.org/docid/4c3acd162.html.
1074 EC Return Handbook (2017), p. 123.
1075 Ibid., p. 137.
1076 Ibid., p. 137: “By referring to the substance of a set of conditions already laid down in Articles 7 to 10, 

Article 15 and Articles 17 to 20 of the Reception Conditions Directive 2003/9/EC.”
1077 EC Return Handbook (2017), p. 137.
1078 Ibid.
1079 Ibid.
1080 Ibid.
1081 Case C-562/13, Abdida, p. 60.



192

Crimmigration and the Return Directive

illness” is a basic minimum right, and access to it must not be made dependent on the 
payment of fees.1082

There is no general legal obligation under EU law to provide for the basic needs of all 
migrants awaiting return, but the European Commission “encourages Member States to 
do so under national law, in order to assure humane and dignified conditions of life for 
returnees”.1083

Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection of the migrant), it is a positive signal to create basic needs for all third 
country nationals pending return as this strengthens the protection of fundamental rights 
of the migrant and will avoid the marginalization of the migrant. The basic needs provided 
by the member states have to comply with Article 1 EU Charter (human dignity). Although 
the guarantees during the postponement of return can be qualified as positive, there are a 
number of comments to be made. There are, in fact, limitations, namely, that these 
guarantees do not apply to everyone, that not all rights are mentioned and that they 
provide considerable discretion to member states with the risk of different applications 
among them.

4.8  Conclusions

According to Article 6(1) of the Return Directive, “Member States are obliged to issue a 
return decision to any third-country national staying illegally in their territory, unless an 
express derogation is provided by EU law”.1084 These derogations can be found in Articles 
6(2) to 6(5) of the Return Directive.

Promoting the voluntary return of the migrant is one of the objectives of the Return 
Directive. Only if the voluntary return of the migrant is not plausible may the member 
states proceed with the forced return of the migrant. Voluntary return of the migrant is 
preferable to forced return as it is safer and more humane for the migrant and involves less 
costs for member states than does forced return.

Regarding the fundamental rights protection of the migrant, it is positive that the European 
Commission has pointed out that the fundamental rights of the EU Charter must be 
respected by the member state when issuing a return decision to a migrant, including the 

1082 EC Return Handbook (2017), p. 138.
1083 Ibid.
1084 Art. 6 Return Directive; Case C-38/14, Zaizoune, p. 32.
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principle of proportionality. Although the European Commission holds that the member 
states should respect the fundamental rights such as access to health and education, 
freedom of religion and birth registration and access to justice, not all fundamental rights 
that have to be guaranteed by the member states are mentioned. In this regard I would like 
to add the following fundamental rights: the non-refoulement principle, the right of liberty, 
the respect for private and family life, the non-discrimination principle, the best interest 
of the child,1085 the right to a good administration and the right to an effective remedy. 
These fundamental rights can be relevant in the assessment of issuing a return decision.

Viewed from within the crimmigration review framework (in particular, the legitimacy of 
criminal sanctions), it is important to note that the Return Directive does not criminalize 
a third-country national for illegally staying or entering into the European Union. Neither 
does it prevent member states from using criminal mechanisms to control both migration 
and crime. Crimmigration law also focuses on the powers of the sovereign state that 
retains its competence to use its discretion to decide whether or not instruments of 
crimmigration should be imposed. For crimmigration law this directive is relevant because 
through the role of decision makers in case law decisions and those that are included in 
the provisions, discretion is granted to member states as to how to control illegal migration. 
The case law of the CJEU limits the use of criminal measures by the member states in the 
context of the Return Directive. The reason for using criminal sanctions lies in the effective 
enforcement of the Return Directive.

Viewed from within the crimmigration review framework (in particular, the legal position 
of the migrant), in the case law of the CJEU the legal position of the migrant is well 
guaranteed when appeal is made at the national court (first instance) and suspensory 
effect is given during this stage and expulsion is not possible. The migrant has the 
possibility to challenge these measures with legal remedies before an independent and 
impartial national court or tribunal (Art.  47 EU Charter and Arts. 6 and 13 ECHR). 
Furthermore, the procedural rights of the migrant, such as the right to be heard, is clarified 
in the case law of the CJEU. The Return Directive only provides for a right to legal 
assistance after the adoption of a return decision, in the context of an appeal procedure 
against a return decision. The migrant is obliged to cooperate with the member state in the 
return procedure to provide all relevant information. The removal of the illegal third 
country national has to be postponed when serious fundamental rights are at stake. 
Meanwhile, there are situations in which the legal position of the migrant is not guaranteed 
in the light of fundamental rights such as the appeal procedure at the second instance, the 
situation of long-term non-removable and the return guarantees of unaccompanied 

1085 Case C-112/20, M. A. v. État belge.
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minors. Moreover, the CJEU judgment in the case E shows that cooperation between the 
member states is necessary in order to have an adequate EU return policy. The lack of 
cooperation in this case illustrates that member states should get a sanction if they do not 
react in time as the position of the migrant is uncertain and a return decision and an entry 
ban have consequences for his stay in the EU while he is still a holder of a (residence) 
permit. Therefore, it would be recommendable to install a central point, an EU agency or 
institution tasked with carrying out coordination activities in the consultation procedure 
to ensure that the member states will inform each other in time to have a more effective 
EU return policy.

Finally, I suggest that the monitoring of the returnees should not stop at reception in the 
country of return. Monitoring must also take place in the country of arrival with a view to 
ascertaining how the returnees develop their lives in the third country and what problems 
they face and for the purpose of avoiding ‘double crimmigration’ (see Chapter  2), 
discouraging the returnee from trying to re-enter the EU and, finally, getting a better view 
of how migration evolves (routes, reasons, etc). In EU law, cooperation of the member 
states with the NGOs should be assigned an important role. Some NGOs specialize in post 
monitoring, and it would be beneficial to use their knowledge, expertise and experiences.
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5  Analysis of the Entry Ban

5.1  Introduction

Article 3(6) of the Return Directive contains the definition of an entry banwhich reads as 
follows: “an administrative or judicial decision or act prohibiting entry into and stay on 
the territory of the Member States for a specified period, accompanying a return decision”. 
An entry ban has the preventive effect of tackling the illegal stay of third-country nationals 
on the territory of the EU member states. In addition, the entry ban increases the objective 
of the EU return policy, which is to ensure the return of the illegal migrant, by sending a 
clear signal to those migrants who do not comply with the migration rules in the member 
states by denying them entry and stay for a certain period.1086 It is also an instrument that 
can be used to prevent or to counter terrorism.1087 In the Return Directive, the entry ban 
is an important instrument in the context of realizing the (voluntary) return of the illegal 
migrant from the member states. It entails that an illegal third country national expelled 
from one member state is barred from returning to the whole Schengen Area for up to 5 
years, or longer, according to Article 11(2) of the Return Directive in case of “a serious 
threat to public policy or national security”. The pan-European validity of the entry ban is 
ensured by an alert entered in the Schengen Information System (SIS). The alert is a set of 
personal data registered in the SIS that member states may process to identify the person 
with a view of the refusal of entry.

Article 11(1) of the Return Directive states that “return decisions shall be accompanied by 
entry bans if no period for voluntary departure has been granted; or if the obligation to 
return has not been complied with”. Article 11(1) of the Return Directive has a mandatory 
character, and it obligates the member states to issue an entry ban in the two aforementioned 
situations. In the situation outside Article  11(1) of the Return Directive, there is no 
obligation for the member state to issue an entry ban, and it concerns the member state’s 
competence.1088 It follows from Article 11(1) of the Return Directive that it is necessary 
that a return decision has been issued against the illegal third-country national before an 

1086 Commission Recommendation (EU) 2017/2338 of 16 November 2017, C (2017) 6505. See also EU Return 
Handbook (2017), p. 124.

1087 A. Pahladsingh and J. Waasdorp, Crimmigration Law in the European Union, The Return Directive and the 
Entry Ban, Oisterwijk: Wolf Legal Publishers (2016).

1088 EU Return Handbook (2017), p. 124.
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entry ban can be imposed. If the return decision no longer exists in a later stage against the 
migrant, there is no justification that an entry ban will remain in force.1089

Article 11(2) of the Return Directive provides that

“the length of entry bans should be determined based on all relevant 
circumstances of the individual case of the third-country national concerned 
and should not, in principle, exceed five years”.1090

Exceptionally, this period may be extended where “a third-country national represents a 
serious threat to public policy, public security or national security”. Article 11 (3) of the 
Return Directive covers the possibility to withdraw, shorten and suspend an entry ban. 
Article  11 (4) of the Return Directive has codified the consultation procedure. This 
concerns the situation in which a member state considers granting a residence permit to a 
migrant while this person has obtained an entry ban from another member state. In this 
situation there must be legal clarity between the member states and for the migrant about 
his legal position.

The text of the Return Directive saw a number of significant changes during the negotiating 
process (see Chapter 3).1091 Not all aspects regarding the entry ban made it into the Return 
Directive’s provisions.1092 Among the issues not covered by the Return Directive, the 
following can be mentioned: the legal consequences of breaching an entry ban,1093 the 
starting point of the entry ban, and the relationship between the Return Directive and 
other EU instruments regarding the entry ban. Specific questions also arose about the 
interpretation of concepts mentioned in Article 11 of the Return Directive, such as the 
duration of the entry ban and the interpretation of the term “a serious threat to public 
policy, public security or national security”. However, as these issues were raised in 
practice, they had to be resolved by national courts. National courts initiated a prolific 

1089 Case C-546/19, BZ v. Westerwaldkreis, p. 60.
1090 See also Recital 14 of the preamble of the Return Directive.
1091 K. Hailbronner (2010). For an overview of the Latin-American reactions, see http://aei.pitt.edu/15101/1/

latin-american-reactions-adoption-returns-directive.pdf. See also F. Lutz, ‘Prologue: The Genesis of the 
EU’s Return Policy’, in: M. Moraru, G. Cornelisse, and P. De Bruycker (Eds.), Law and Judicial Dialogue on 
the Return of Irregular Migrants from the European Union, Oxford; New York: Hart Publishing (2020), 
pp. 1-17.

1092 For a more detailed description, see: F. Lutz (2010), pp. 17-80; D. Acosta Arcazaro (2009).
1093 On the penalizing breach of entry bans, see G.N. Cornelisse, ‘The Scope of the Return Directive: How 

Much Space is Left for National Procedural Law on Irregular Migration?’, in: M. Moraru, G. Cornelisse, and 
P. De Bruycker (Eds.), Law and Judicial Dialogue on the Return of Irregular Migrants from the European 
Union, Oxford; New York: Hart Publishing (2020a), pp. 41-62. See also J. Waasdorp and A. Pahladsingh 
(2016c); J. Waasdorp and A. Pahladsingh (2017), pp. 1-20.



197

5   Analysis of the Entry Ban

vertical dialogue with the CJEU on these issues via the preliminary ruling procedure.1094 
In the interpretation and application of the EU Return Directive, national courts have 
played an important role and taken responsibility for ensuring that the preliminary ruling 
procedure is as efficient and effective as possible with the CJEU.1095 To enhance the effective 
enforcement of return decisions and entry bans, information can be shared by the member 
states in the SIS.

An entry ban applies to any possible subsequent stay by making it unlawful.1096 The case 
law of the ECtHR shows that an entry ban is an administrative measure that is seen to be 
preventive rather than punitive in nature.1097 The ECtHR considers the imposition of 
expulsion with a re-entry ban as an administrative sanction that is in the interests of 
swiftness and efficiency of immigration control.1098 The entry ban is an incentive for the 
migrant to improve the obligation to return to his country of origin or transit. The 
imposition of the entry ban by the member state is an administrative measure. However, 
the enforcement of the entry ban by the member state can be done through administrative 
law or through criminal law.

This chapter discusses the legal requirements of the entry ban set out in the Return 
Directive in relation to the crimmigration framework. The crimmigration phenomenon 
will be assessed at the end of every section. As set out in Chapter 2, crimmigration, in this 
book, is reviewed from mainly three perspectives: the effective measures and the 
fundamental rights protection of the migrant (first perspective), the legitimacy of criminal 
sanctions (second perspective) and the legal position of the migrant (third perspective). 
These three perspectives constitute the review framework on the basis of which the 
phenomenon and law of crimmigration in this chapter is analysed and valued.

This chapter discusses the following legal requirements of the entry ban: the EU dimension 
of the entry ban (Section 5.2); the entry ban and the use of the Schengen Information 
System (SIS) (Section 5.3); procedural issues (Section 5.4); grounds for issuing an entry 
ban (Section  5.5); the starting point of the validity of an entry ban (Section  5.6); the 

1094 A. Pahladsingh, ‘The Legal Requirements of the Entry Ban: The Role of National Courts and Dialogue with 
the Court of Justice of the European Union’, in: M. Moraru, G.N. Cornelisse, and P. De Bruycker (Eds.), Law 
and Judicial Dialogue on the Return of Irregular Migrants from the European Union, Oxford; New York: Hart 
Publishing (2020), pp. 105-124.

1095 See more ibid.
1096 CJEU 26 July 2017, in Case C-225/16, Ouhrami, ECLI:EU:C:2017:590, p. 50.
1097 See ECtHR 5 October 2000, Maaouia v. France, Appl. no. 39652/98, p. 39; ECtHR 18 October 2006, Uner v. 

The Netherlands, Appl. no. 46410/99. Other examples in the case law of the ECtHR that are administrative 
sanctions: expulsion measures or the refusal or withdrawal of permits.

1098 ECtHR 28 June 2011, Nunez v. Norway, Appl. no. 55597/09, pp. 71 and 82.
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duration of an entry ban (Section 5.7); criminal sanctions (Section 5.8); the relationship 
between the entry ban and other instruments (Section 5.9); withdrawal, suspension and 
shortening of entry bans (Section 5.10); form of an entry ban (Section 5.11); and legal 
remedies (Section 5.12), followed by conclusions (Section 5.13).

5.2  European Dimension of the Entry Ban

When an entry ban is in force, the illegal migrant no longer has the right to enter and stay 
in the territory of all member states. I recall that these member states are all EU member 
states except Ireland, but plus Switzerland, Norway, Iceland and Liechtenstein. The 
European Commission states that “the European dimension of an entry ban is one of the 
key added European values of the Return Directive”.1099

This EU-wide effect is clear from Recitals (14) and (18) in the Return Directive. According 
to the first-mentioned Recital, “the effect of national return measures must have an EU 
dimension by prohibiting entry into and stay on the territory of the EU”.1100 Advocate 
General Sharpston gave a good background of the entry ban and the reasons for this EU-
wide effect of the entry ban in her opinion in the case of Ouhrami. Advocate General 
Sharpston pointed out that

“the Return Directive sets out common standards, procedures and legal 
safeguards to be applied in Member States for returning illegally staying third-
country nationals and for persons to be returned in a humane manner, with 
full respect of their fundamental rights and dignity”.1101

The definition of the term ‘illegal stay’ in Article 3(2) of the Return Directive is as follows:

“any third-country national who is present on the territory of a Member State 
without fulfilling the conditions for entry, stay or residence there is, by virtue 
of that fact alone, staying there illegally, without such presence being subject to 
a condition requiring a minimum duration or an intention to remain on that 
territory”.1102

1099 EC Return Handbook (2017), p. 124.
1100 Case C-225/16, Ouhrami, p. 39.
1101 Opinion Advocate General Sharpston 18  May  2017, in Case C-225/16, Ouhrami, ECLI:EU:C:2017:398, 

pp. 35-38. See to that effect the Commission’s Proposal for a Directive of the European Parliament and of 
the Council of 1 September 2005 on common standards and procedures in Member States for returning 
illegally staying third-country nationals, COM (2005) 391 final (‘the Commission’s Proposal’), p. 7.

1102 Case C-47/15, Affum, p. 48.
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The member states themselves determine, on the basis of their national legislation, 
whether a person has a right to stay and thus has legal stay.1103 By issuing a return decision, 
the member state establishes that the migrant is staying illegally and is given a (voluntary) 
departure period to leave the member state and to return to a third country.1104 Under 
Directive 2001/40/EC,1105 other member states may recognize and apply the return 
decision of a member state that has issued a return decision against an illegal migrant.1106 
In this regard there is also a European dimension. An entry ban is always issued by the 
member states with a return decision. Recital 14 of the preamble to the Return Directive 
makes it clear that the issuing of an entry ban by a member state has an EU dimension 
because the consequence is that entry into and stay in the territory of all member states is 
prohibited for a specific period. In the Ouhrami judgment, the CJEU clarified that the 
concept of entry ban “must normally be given an autonomous and uniform interpretation 
throughout the European Union”.1107 This reflects the European dimension of the entry 
ban. According to the European Commission, if the member states issue a national entry 
ban, it is not contrary to the Return Directive.1108

An effective system of crimmigration law (in particular, the use of effective measures) 
implies that it is essential to inform other member states about all entry bans that have 
been issued in order to have an effective EU return policy. As the Commissie Meijers 
pointed out, an important aspect is that the legal consequences of the entry ban for the 
migrant apply in all member states that are bound to the Return Directive.1109 In order to 
be able to conduct an effective return policy in the EU, it is essential that the member 
states share information with each other regarding the entry bans that are imposed against 
migrants.1110 If this does not happen, there is a possibility for the migrant to gain access to 

1103 The conditions of entry as set out in Art. 5 of Regulation 2016/399 must be borne in mind. The broad 
definition in Art. 3(2) of the Return Directive covers any third-country national who does not enjoy a legal 
right to stay in a member state. Member states’ national laws in this area must respect rights conferred by 
EU law in relation to (for example) EU citizens and their family members, family reunification and third-
country nationals who are long-term residents. See, respectively, Directive 2004/38/EC (on the right of 
citizens of the Union and their family members to move and reside freely within the territory of the 
member states) and Directive 2003/109/EC concerning the status of third-country nationals who are long-
term residents.

1104 Arts. 3(3) and (4) of the Return Directive. See also Case C-225/16, Ouhrami, p. 50.
1105 Council Directive 2001/40/EC of 28 May 2001 on the mutual recognition of decisions on the expulsion of 

third country nationals, OJ L 149, 2 June 2001, pp. 34-36.
1106 Ibid.
1107 Case C-225/16, Ouhrami, p. 38.
1108 EC Return Handbook (2017), p. 124.
1109 Commissie Meijers (2018).
1110 P. De Morree, ‘Mutual Trust in Migration Law: The Returns Directive and Mutual Recognition of Entry 

Bans’, in: H. Battjes, E. Brouwer, P. de Morree, and J. Ouwerkerk (Eds.), The Principle of Mutual Trust in 
European Asylum, Migration, and Criminal law Reconciling Trust and Fundamental Rights, Utrecht: 
FORUM, Institute for Multicultural Affairs (2011), pp. 28-37.
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the EU through another member state. It is therefore essential that member states register 
entry bans in the SIS so that they are all aware of an entry ban issued by one of the member 
states against a migrant.

Therefore, I regard sharing of the issuing of entry bans between the member states as an 
instrument to have a more effective EU return policy. Entering an entry ban alert into the 
SIS in application of Article 24(3) of the SIS II Regulation is the main reason for ensuring 
its successful enforcement and for informing other member states of entry bans issued. In 
order to give full effect to the European dimension of entry bans issued under the Return 
Directive, member states should systematically do so.1111

Viewed from the crimmigration review framework (in particular, the legal position of the 
migrant), there are two main concerns regarding the Europeanization of the entry ban. 
First, the Return Directive does not explain how the entry ban should be enforced in the 
Schengen Area. As the EU legislature has not set out precise rules, there is divergence in 
the domestic practice, and the principle of legal certainty is at stake because there is no 
uniform procedure in the member states, and the enforcement of the entry ban can differ 
between the member states. Therefore, the legal clarity and expectations for the illegal 
migrant regarding the enforcement of the entry ban are not secured. With these divergences 
in practice, the legal protection of the migrant is also at stake. Second, the asylum and 
migration policy in the member states are not uniform. There is minimum harmonization 
in the field of EU asylum and migration law, and member states have the space to give 
more protection to migrants regarding their legal stay. Therefore, there is no equality 
regarding the question of when a migrant can be qualified as an illegal third country 
national. But with the EU-wide effect of the entry ban, more uniformity should be seen 
between the member states in the situation when a migrant is qualified as ‘legal’ or ‘illegal’.

5.3  Use of Schengen Information System (SIS)

In 2022, SIS II was used by 25 EU member states with the exception of Cyprus and Ireland 
and in four associated states, namely Iceland, Norway, Switzerland and Liechtenstein.1112 
This means that 29 states currently use SIS II. Member states should ensure that entry ban 

1111 See European Commission, Proposal (n 17) preamble point 37.
1112 European Commission 22  February  2022, SIS II – Second generation Schengen Information System: 

https://knowledge4policy.ec.europa.eu/dataset/ds00009. See more E. Brouwer, ‘Schengen Entry Bans for 
Political Reasons? The Case of Lyudmyla Kozlovska’, Verfassungsblog (2018), https://verfassungsblog.de/
schengen-entry-bans-for-political-reasons-the-case-of-lyudmyla-kozlovska/. Ireland operates SIS, but as it 
has chosen not to join the Schengen Area, it cannot issue or access Schengen-wide alerts for refusing entry 
into and stay in the Schengen Area.
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alerts are systematically entered in the SIS. As regards those member states that have no 
access to SIS, information exchange may be achieved through other channels (e.g. bilateral 
contacts). Another option that I suggest is that competent authorities from the member 
states will inform each other based on Article 4(3) TEU (principle of loyal cooperation) in 
an individual case. The principle of loyal cooperation is also the legal ground for the 
consultation procedure in the situation in which a third country national has a residence 
permit in one member state and another member state wants to issue a return decision 
and entry ban against the same person. This situation is discussed in Section  4.4.2, in 
which the CJEU ruled in the case of E. The same principle applies in this situation 
regarding the entry ban.

Member states may register alerts related to entry bans issued in accordance with the 
Return Directive in the SIS II1113 but are not obliged to do so. According to Recital (18), 
“Member States must have rapid access to information on each other’s entry bans and, 
therefore, entry bans have to be registered in SIS.” This access must be achieved by national 
legislation foreseeing that entry bans issued in connection with a return decision prohibit 
entry and stay in all member states. The European Commission does call on the member 
states to signal entry bans in SIS in order to implement an effective European return 
policy.1114 Another aspect, which is correctly pointed out by the European Agency for 
Fundamental Rights, is good information exchange between member states, which is also 
important if a member state has issued an entry ban against an illegal migrant and at a 
later date another member state considers granting a residence permit and thus legal stay 
to the same migrant. Member states are then obliged, on the basis of Article 25 (2) CISA, 
Article  11 paragraph  4 of the Return Directive and the principle of loyal cooperation 
(Art. 4 paragraph 3 TEU), to enter into consultations about whether or not to enforce the 
entry ban against this illegal migrant.1115 For these reasons, it is essential that member 
states can obtain information about entry bans issued by other member states against 
migrants in SIS II so that an effective EU return policy can be properly implemented.1116

Regulation (EC) No 1987/2006 covers alerts (and the conditions attached) on non-EU 
citizens to refuse them entry or stay on the grounds that they pose a threat to public policy 
or national security. This is particularly the case where the individual has been convicted 

1113 Regulation (EC) No 1987/2006 of the European Parliament and of the Council of 20 December 2006 on the 
establishment, operation and use of the second generation Schengen Information System (SIS II), OJ L 381, 
28 December 2006, pp. 4-23.

1114 EC Return Handbook (2017), p. 125.
1115 European Agency for Fundamental Rights, Fundamental rights and the interoperability of EU information 

systems: borders and security, May 2017, p. 29, www.refworld.org/docid/5a5355bc4.html.
1116 Preamble recital 18 of the Return Directive.
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in an EU country of an offence that carries a minimum jail sentence of 1 year; is thought 
to have committed, or intends to commit, a serious criminal offence; or has been subject 
to an expulsion, refusal of entry or removal order that is still in force.

5.3.1  Mutual Trust SIS and Return Directive

European Council on Refugees and Exiles (ECRE) rightly points out that the principle of 
mutual trust is missing in the Return Directive.1117 Mutual trust is based

“on the fundamental premiss that each Member State shares with all the other 
Member States and recognizes that they share with it, a set of common values 
on which the Union is founded as stated in Article 2 TEU”.1118

In this context, the Commissie Meijers indicates that mutual trust in the context of the 
Return Directive refers to the mutual recognition of return measures by the member 
states.1119 The EU legislature has not provided for the possibility for member states to share 
with each other information about return decisions that have been issued. In 2002 the 
mutual recognition of return decisions was already on the 2002 wish list of the European 
Council but was not included in the European Commission proposal. Lutz stated that 
there were three arguments for the European Commission not to propose such a system.1120 
First, in spite of the harmonizing directives adopted in the area of asylum and migration, 
much is still being regulated at the national level.1121 For example, there are major 
differences between member states with regard to the granting and termination of legal 
residence for third-country nationals. This absence of underlying full harmonization 
would make it difficult to operate a system of binding mutual recognition. Second, return 
of migrants is strongly intertwined with adequate fundamental rights guarantees, such as 
the non-refoulement principle.1122 Member states are not prepared to blindly accept the 
return of a person to a third country on the basis of a decision by another member state 
without reassessing the case. Therefore, a proposal for a system of mutual recognition of 
return decisions will have to be provided with exceptions to the main rule of mutual 

1117 ECRE Mutual recognition of positive asylum decisions and the transfer of international protection status 
within the EU (2014), www.ecre.org/wp-content/uploads/2016/07/ECRE-Mutual-recognition-of-positive-
asylum-decisions-and-the-transfer-of-international-protection-status-within-the-EU_November-2014.
pdf.

1118 CJEU (Full Court) 18 December 2014, Opinion 2/13, ECLI:EU:C:2014:2454, p. 168.
1119 Commissie Meijers (2018).
1120 F. Lutz (2020), p. 8.
1121 Ibid.
1122 Ibid.
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recognition respecting the fundamental rights of the migrant. However, with each 
additional item to be checked before a return decision is recognized in the executing 
member state, mutual recognition becomes more complex and lengthy. Third, one way to 
face these difficulties would be to create a European forum on remedies regarding the 
return of illegal migrants.1123 Lutz points out that

“the real problem of EU return policy is not the regulatory aspect of issuance 
or recognition of return decisions but rather the enforcement angle such as 
identification problems and the lack of documentations of the migrants”.1124

Information sharing between member states regarding the entry bans issued takes place 
by registering the entry bans in SIS II. This is remarkable because this registration 
obligation is not included in the Return Directive itself but only mentioned in Recital 18 
of this directive.1125 Recital 18 states that “Member States should have rapid access to 
information on entry bans issued by other Member States by using the SIS”.1126 If the 
migrant is registered in SIS, all member states will refuse entry to the territory. Pursuant 
to Article 13 of the Return Directive, the migrant has legal remedies against the imposed 
entry ban and return decision. ECRE indicates that this provision in the Return Directive 
provides the migrant with an effective legal remedy to challenge an entry ban and return 
decision.1127

Viewed from within the crimmigration review framework (in particular, the legal position 
of the migrant), this is an important safeguard regarding the legal position of the migrant. 
ECRE correctly points out that it is not clear from the Return Directive whether the 
migrant can appeal to a national court against an entry ban and return decision issued by 
another member state.1128 It is a fundamental question whether national judicial authorities 
are allowed to review entry bans and return decisions that are issued by other member 
states and to qualify whether the migrant is ‘legal’ or ‘illegal’ on the territory of the member 
state. When the person is staying illegally on the territory the Return Directive applies to 
his legal situation, and the member state can issue coercive measures in the return 
procedure.

1123 Ibid.
1124 Ibid.
1125 European Agency for Fundamental Rights (2017).
1126 Recital 14 of the Return Directive; P. De Morree (2011).
1127 See ECRE position paper 2014.
1128 See ECRE position paper 2014.
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Directive 2001/40/EC “on the mutual recognition of decisions on the expulsion of third 
country nationals” was adopted in 2001.1129 Article 1 of Directive 2001/40/EC states the 
purpose of this directive, which

“is to make possible the recognition of an expulsion decision issued by a 
competent authority in one Member State against a third country national 
present within the territory of another Member State”.

It is striking, as ECRE has analysed, that this directive does not include an obligation for 
the member states to actually do so.1130 ECRE shows that this directive is hardly applied by 
the member states. There are a number of reasons for this. The first reason is that, as ECRE 
points out, high costs are involved in executing expulsion decisions from other member 
states.1131 A second reason, according to ECRE, is that states were confronted by problems 
with regard to the judicial reviews against a return decision taken in another member 
state.1132

5.3.2  SIS Management Regulations

On 19 November 2018 the EU Council adopted three regulations on the use of the SIS.1133 
The intention was to gradually replace the current regulations and to address potential 
gaps in the system. In addition, essential changes were carried out. These changes should 
contribute to strengthening the fight against terrorism and serious crime, ensure a high 
level of security across the EU and contribute to migration management.1134 The new legal 
framework consists of regulations: “1) in the field of police and judicial cooperation in 

1129 Council Directive 2001/40/EC of 28 May 2001 on the mutual recognition of decisions on the expulsion of 
third country nationals, OJ L 149, 2 June 2001, pp. 34-36.

1130 See ECRE position paper 2014.
1131 Ibid.
1132 P. De Morree (2011).
1133 These Regulations entered into force on 28  December  2019, and they will be fully operational as from 

December 2021.
1134 See more T. Wahl, ‘New Legal Framework for Schengen Information System’, EUCRIM (2019), https://

eucrim.eu/news/new-legal-framework-schengen-information-system/.
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criminal matters,1135 2) in the field of border checks,1136 and 3) for the return of illegally 
staying third-country nationals”.1137

The Schengen Information (SIS II) is a large-scale information system. According to 
Article 1 (2) SIS II, the purpose is

“to ensure a high level of security within the area of freedom, security and 
justice of the European Union including the maintenance of public security 
and public policy and the safeguarding of security in the territories of the 
Member States, and relating to the movement of persons in their territories, 
using information communicated via this system”.

On 6  April  2016 the European Commission presented several solutions on “how 
information systems in the EU can better enhance border management and internal 
security”.1138 On 21 December 2016, the European Commission presented three legislative 
proposals to reinforce the SIS in the fight against terrorism and cross-border crime. The 
Commission’s proposal “for a regulation on the use of the SIS for the return of illegally 
staying third country nationals extends the use of the SIS in the field of return”.1139

Regulation 2018/1860/EU introduces an obligation on member states to register all return 
decisions issued by the member states into SIS. Member states will be obliged to create 
alerts on return decisions in the following three situations. The first situation is when the 

1135 Regulation (EU) 2018/1862 of the European Parliament and of the Council of 28 November 2018 on the 
establishment, operation and use of the Schengen Information System (SIS) in the field of police cooperation 
and judicial cooperation in criminal matters, amending and repealing Council Decision 2007/533/JHA, 
and repealing Regulation (EC) No 1986/2006 of the European Parliament and of the Council and 
Commission Decision 2010/261/EU, PE/36/2018/REV/1, OJ L 312, 7 December 2018, pp. 56-106.

1136 Regulation (EU) 2018/1861 of the European Parliament and of the Council of 28 November 2018 on the 
establishment, operation and use of the Schengen Information System (SIS) in the field of border checks, 
and amending the Convention implementing the Schengen Agreement, and amending and repealing 
Regulation (EC) No 1987/2006, PE/35/2018/REV/1, OJ L 312, 7 December 2018, pp. 14-55.

1137 Regulation (EU) 2018/1860 of the European Parliament and of the Council of 28 November 2018 on the 
use of the Schengen Information System for the return of illegally staying third-country nationals, 
PE/34/2018/REV/1, OJ L 312, 7 December 2018, pp. 1-13.

1138 Communication from the Commission to the European Commission to the European Parliament and the 
Council: Stronger and Smarter Information Systems for Borders and Security COM(2016) 205 final, p. 19, 
6 April 2016.

1139 Proposal for a regulation of the European Parliament and of the Council on the establishment, operation 
and use of the Schengen Information System (SIS) in the field of police cooperation and judicial cooperation 
in criminal matters, amending Regulation (EU) No 515/2014 and repealing Regulation (EC) No 1986/2006, 
Council Decision 2007/533/JHA and Commission Decision 2010/261/EU COM(2016) 883, 
21 December 2016.
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third-country national is staying illegally on their territory.1140 The second situation is if 
the third-country national is refused entry at a border crossing point or if the third-
country national tries to cross the external border illegally.1141 The last situation is related 
to the third-country nationals who are subject to a criminal sanction in the context of 
return or if the third-country national is extradited.1142

Preamble 9 of Regulation 2018/1860/EU states that it

“set out common rules for entering alerts on return into SIS. Alerts on return 
should be entered into SIS as soon as the underlying return decisions are 
issued. The alert should indicate whether a period for voluntary departure has 
been granted to the third-country national concerned, including whether such 
period has been extended and whether the decision has been suspended or 
removal has been postponed”.1143

A new functionality will allow the issuing member state to automatically receive a 
notification if the migrant’s voluntary departure period has expired.

Preamble 14 of Regulation 2018/1860/EU states that

“where a return decision is accompanied by an entry ban, an alert for refusal 
of entry and stay must be entered into SIS in accordance with Regulation (EU) 
2018/1861. In such cases Member States must take all necessary measures to 
ensure that no time-gap exists between the moment in which the third-country 
national leaves the Schengen Area and the activation of the alert for refusal of 
entry and stay in SIS. If the data contained in SIS show that the return decision 
is accompanied by an entry ban, the enforcement of the entry ban should be 
ensured”.1144

Viewed from crimmigration law (the use of effective measures), it is important to create a 
good functioning EU return policy. Member states must have adequate instruments to 
properly fulfil their obligations under the Return Directive such as the effective 
enforcement of the instruments (return decision and entry ban).1145 Therefore, the SIS 

1140 Regulation 2018/1860/EU.
1141 Ibid.
1142 Ibid.
1143 Regulation 2018/1860/EU, Recital 9.
1144 Regulation 2018/1860/EU, Recital 14.
1145 Regulation 2018/1860/EU, Recital 15.
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Regulation should contain clear rules with regard to consultations between member states. 
This concerns situations in which it must be clear what the legal position of the migrant is 
in order to avoid conflicting situations.1146 This concerns the situation in which a member 
state has issued a return decision and entry ban against a migrant and another member 
state is considering granting a right of residence. Mandatory rules must then be included 
in the Regulation regarding these consultations between the states with regard to the 
period of residence.

5.3.3  Limitations to the Issuing of an Entry Ban in SIS II

Article 24 (1) of the SIS II Regulation states that

“a third-country national may be reported in the SIS on the grounds of his/her 
expulsion, refusal of entry or removal as a measure of immigration law 
resulting into an entry ban on the basis of the Return Directive, or on public 
order or security grounds”.

Article 24 (2) of the SIS II states that

“an alert shall be entered where the decision referred to in paragraph 1 is based 
on a threat to public policy or public security or to national security which the 
presence of the third-country national in question in the territory of a Member 
State may pose. This situation shall arise in particular in the case of: (a) a third-
country national who has been convicted in a Member State of an offence 
carrying a penalty involving deprivation of liberty of at least 1 year; (b) a third-
country national in respect of whom there are serious grounds for believing 
that he has committed a serious criminal offence or in respect of whom there 
are clear indications of an intention to commit such an offence in the territory 
of a Member State”.

Brouwer notes that these two grounds from the SIS II regulation are subject to criticism. 
The criticism lies in the fact that these two grounds are broadly formulated and can be 
easily applied by member states to deny entry and residence to migrants.1147 Regarding the 
first ground, Brouwer points out that it is possible to refuse entry to the Schengen area to 
the migrant in the event of a conviction for a minor offence in one of the member states.1148 

1146 Regulation 2018/1860/EU, Recital 16.
1147 E. Brouwer (2018).
1148 Ibid.
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Regarding the second ground, Brouwer draws attention to the fact that the member states 
have a wide discretion to determine when a serious crime has been committed.1149

Brouwer rightly points out that member states have two restrictions on registering 
migrants in SIS.1150 The first restriction for member states to issue SIS alerts is that any 
entry ban must be based on an individual and personal assessment of the case.1151 The 
second limitation, according to Brouwer, is that before an alert is issued, member states 
“must determine whether the matter is adequate, relevant and important enough” (Arts. 
21 and 24 SIS II Regulation).1152 She also states that the member state’s decision to include 
a migrant in the SIS must also always be subject to the principle of proportionality.1153

In the CJEU judgment in the case of Zh. and O, the Court addressed the referring court’s 
question when Article 7(4) of the Return Directive allows the member state to shorten the 
voluntary departure period on grounds of ‘public policy’. The CJEU ruled that

“Member States essentially retain the freedom to determine the requirements 
of public policy in accordance with their national needs, which can vary from 
one Member State to another and from one era to another”.1154

According to the CJEU, the ‘public policy’ restriction must be applied restrictively.1155 
Furthermore, in this assessment, the member states must respect the fundamental rights 
of the migrant.1156 The CJEU applied the same ‘public policy’ criterion in Article 7(4) of 
the Return Directive and the concept of ‘public policy’ as for EU citizens on the basis of 
the Citizenship Directive (2004/38/ EC),1157 stating that the ‘risk to public policy’ must be 
based on a case-by-case basis in order to ascertain whether the personal conduct of the 
third-country national concerned poses “a genuine and present risk to public policy”.1158 
Furthermore, the principle of proportionality must be assessed by the member state.1159

1149 Ibid.
1150 Ibid.
1151 Ibid.
1152 Ibid.
1153 Ibid.
1154 Case C-554/13, Zh. and O., p. 73.
1155 Ibid., p. 48.
1156 Ibid., pp. 70-73.
1157 Directive 2004/38/EC.
1158 Case C-554/13, Zh. and O., p. 73.
1159 Ibid., p. 69.
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In E.P., the CJEU clarified that member states are allowed “to issue a return decision to any 
third-country national staying illegally on their territory”.1160 The member state may issue 
a return decision if the migrant is present in the member state for a short stay and poses ‘a 
threat to public policy’ (Art.  6(1)(e) of the Schengen Borders Code).1161 In order to 
interpret the concept of ‘threat to public policy’ within the meaning of Article 6(1)(e) of 
the Schengen Borders Code, the CJEU points out “to take into account the wording of that 
provision, its context and the objectives pursued by the legislation of which it forms 
part”.1162 It follows that the concept of “threat to public policy or public security”, within 
the meaning of the Schengen Borders Code, is therefore appreciably different from the 
concept of EU citizens.1163 The objectives of the Schengen Borders Code is that border 
control should help to prevent ‘any threat’ to public policy.1164 The safeguarding of public 
policy is one of the objectives pursued by the Schengen Borders Code, and the EU 
legislature intended to combat all threats to public policy.1165 The main difference with the 
Citizenship Directive (Directive 2004/38/EC) is that if the third-country national is 
suspected of committing a criminal offence, there is no obligation for the member state to 
assess that “his or her conduct represents a genuine, present and sufficiently serious threat 
affecting one of the fundamental interests of the society of the Member State”.1166 Member 
states must ensure that national practice complies with the principle of proportionality 
and must not go beyond what is necessary to safeguard public policy.1167

The infringement that the third-country national at issue is suspected of having committed 
must be sufficiently serious, in the light of its nature and of the punishment that may be 
imposed, to justify that national’s stay on the territory of the member states being brought 
to an immediate end.1168 In the absence of a conviction, the competent authorities can 
invoke a threat to public policy only if there is consistent, objective and specific evidence 
that provides grounds for suspecting that that third-country national has committed such 
an offence.1169

1160 Case C-380/18, E.P., p. 28.
1161 Ibid.
1162 CJEU Judgment of 24 June 2015, in Case C-373/13, T., EU:C:2015:413, p. 58; CJEU Judgment of 4 April 2017, 

in Case C-544/15, Fahimian, EU:C:2017:255, p. 30.
1163 Case C-380/18, E.P., p. 35.
1164 Ibid., p. 44.
1165 Ibid., p. 45.
1166 Ibid., p. 46.
1167 Ibid. See also CJEU Judgment of 2 May 2019, in Case C-309/18, Lavorgna, EU:C:2019:350, p. 24; CJEU 

Judgment of 17  April  2018, in Case C-414/16, Egenberger, EU:C:2018:257, p.  68; CJEU Judgment of 
9 July 2015, in Case C-153/14, K and A, EU:C:2015:453, p. 51.

1168 Case C-380/18, E.P., p. 48.
1169 Ibid., p. 49.



210

Crimmigration and the Return Directive

Wijngaarden reads correctly that the fact of which the third-country national is suspected 
should, first of all, be serious enough. This implies that the nature of the fact and the 
sentence is relevant. Moreover, the suspicion should also be sufficiently strong in terms of 
content. This means that there has to be a concrete and sufficiently serious suspicion, time 
and place of a concrete and therefore also specifically named crime.1170

Viewed from within the crimmigration review framework (in particular, the legal position 
of the migrant), the immigration authorities have the obligation to submit the essential 
parts of the criminal file. Thereby, the national court is able to review whether there is 
consistent, objective and specific evidence that provides grounds for suspecting that that 
third-country national has committed such an offence.

The CJEU confines itself in E.P. to explaining the Schengen Borders Code and no longer 
discusses the meaning of the earlier ruling in Zh. and O. regarding the grounds for the 
return decision in this case. According to Brouwer, the CJEU does not refer to the 
judgment E. (C-240/17), in which it was established “that the mere fact that the person 
concerned has” been convicted under criminal law is not sufficient to speak of an “actual 
and current” danger to the public order.1171 The CJEU refers in support of the conclusions 
in E.P. still to the consistency between the Schengen Borders Code and the SIS II 
Regulation 1987/2006. Under the Schengen Borders Code (Article 6(1)(d)) member states 
are obliged to refuse entry to third country nationals if they are registered in the SIS 
Register. Pursuant to Article 24 paragraph 2 of the SIS II Regulation, migrants are identified 
in the SIS when they pose “a threat to public order or security”. This may be the case if they 
have been found guilty of a criminal offence punishable by imprisonment of at least 1 year 
in a member state or if there is good reason to believe that “he or she has committed 
serious crimes”. Under Article 24 of the SIS II Regulation, each alert must be based on an 
‘individual assessment’ and, in addition, the proportionality test in Article 21 of the SIS II 
requires member states to verify that “the appropriateness, relevance and importance of 
the case include the alert”. The CJEU could therefore have derived a more general test for 
Article 6, paragraph 1, under e of the Schengen Borders Code from this. This would be 
particularly relevant in the present case, where residence was refused on the basis of a 
mere suspicion of a criminal offence. If the SIS II criterion were to be applied to this, 
member states would not only have to consider whether there is sufficient “concordant, 
objective and precise elements” but also have to assess the individual situation of the 
person and the appropriateness, relevance and importance of the case.

1170 Note M.F. Wijngaarden, Jurisprudentie Vreemdelingenrecht (JV) 2020/34.
1171 Note E. Brouwer, Rechtspraak Bestuursrecht (AB) 2020b/119.
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Regarding the Schengen Borders Code, the CJEU has made it clear that when a return 
decision is based on only suspicion of a criminal offence, this suspicion must be 
demonstrated on the basis of “concordant, objective and precise elements”.1172 However, 
member states retain a wide discretion in this regard. The reference to the SIS II Regulation 
substantiating the choice not to apply the stricter public order test under the Schengen 
Borders Code is, in my view, unconvincing. The judgment in E.P. provides sufficient 
discretion for national judges to assess whether a public order decision is individually and 
sufficiently substantiated and whether the principle of proportionality is complied with.1173

Viewed from within the crimmigration review framework (in particular, the legitimacy of 
criminal sanctions and the legal position of the migrant), the role of the national courts is 
crucial in order to review the proportionality test in every individual case. Borneman 
points out that

“it is widely accepted that administrative authorities may be awarded a wide 
margin of discretion if they are to carry out complex assessments. This may 
often be the case if the competent authorities wish to predict an individual’s 
future conduct. The appraisal of risks then reasonably calls for complex 
assessments”.1174

The situation in E.P. differs from the one in Koushkaki,1175 in which the competent 
authorities were able to assess complex assessments on solid information.

5.3.4  New Procedures

Regarding the new procedures, as Brouwer has analysed, it is interesting to note “that each 
Member State must set up a body responsible for the exchange of information on alerts on 
migrants in the context of migration”.1176 The Return Directive clarifies the rules on the 
consultation process in the case of conflicting decisions between member states, such as 
when return decisions clash with decisions on issuing residence permits. Rules on 

1172 Case C-380/18, E.P., p. 49.
1173 More about the public policy restrictions in EU migration law: P. Boeles, E. Brouwer, K. Groenendijk, 

E. Hilbrink, and W. Hutten, Public Policy Restrictions in EU Free Movement and Migration Law, Guiding 
Principles and Guidelines, Amsterdam, Commissie Meijers (2021).

1174 J. Bornemann, ‘Threats to Public Security in EU Immigration Law: Finding the Right Discretion’, European 
Law Blog (2020), https://europeanlawblog.eu/2020/01/06/threats-to-public-security-in-eu-immigration-
law-finding-the-right-discretion/.

1175 CJEU Judgment of 19 December 2013, in Case C-84/12, Koushkaki, ECLI:EU:C:2013:862.
1176 E. Brouwer, ‘Large-Scale Databases and Interoperability in Migration and Border Policies: The Non 

Discriminatory Approach of Data Protection’, European Public Law, volume 26, no. 1, (2020a), pp. 71-92.
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retention and deletion rules are established. This is to ensure that there is no time difference 
between the removal of a return alert after the departure of the migrant and the activation 
of the entry ban alert.1177

Brouwer points out that access to SIS data will be given to all member state authorities 
responsible for issuing return decisions “in accordance with the provisions of the Return 
Directive”, including judicial authorities and authorities responsible for identifying “third-
country nationals during border, police or other law enforcement checks”.1178

Brouwer has pointed out that there are reasons for concern regarding the third-country 
nationals and the effective remedies against decision-making based on SIS alerts.1179 She 
points out that data sharing between the member states “is based on the principle of 
mutual trust”.1180 Therefore, the expectation is that the executing member states will be 
reluctant to assess the lawfulness of entry bans or other information issued by other 
member states.1181 In this regard, I would like to point to the judgment of the CJEU in the 
case of R.N.N.S, in which similar problems of information sharing between member states 
regarding a migrant play a role in visa cases.1182 In this judgment member state A refused 
a visa because member state B had objections based on “a threat to public order, internal 
security or public health”.1183 The CJEU ruled that the national court in member state A 
can only review the identity of the member state that raised the objection (member state 
B), the specific ground for refusal based on that objection and the essence of the reasons 
for that objection.1184 The national authorities in member state A should inform the 
migrant regarding the legal remedies available in member state B. The national court in 
member state A cannot examine the substantive legality of the objection raised by member 
state B to the issuing of the visa. This judgment attempts to strike a proper balance between 
the sovereignty of the member state that registered a migrant in SIS and the rights of the 
migrant. There are legal remedies, but these are available in the member state that inserted 
the alert in SIS (member state B in the example). From the perspective of the migrant, it 
can pose serious difficulties to challenge the decision in member state B as there can be 
differences in costs, legal assistance, time limits and procedural aspects.

1177 Ibid.
1178 Ibid.: Europol and the European border and coast guard agency will also be able to access data in the SIS, if 

this is necessary for carrying out their tasks.
1179 E. Brouwer (2020a), pp. 71-92.
1180 Ibid.
1181 Ibid., p. 86.
1182 CJEU Judgment of 24 November 2020, in Joined cases C-225/19 and C-226/19, R.N.N.S. and K.A. v. Minister 

van Buitenlandse Zaken, ECLI:EU:C:2020:951.
1183 Joined cases C-225/19 and C-226/19, R.N.N.S. and K.A. v. Minister van Buitenlandse Zaken, pp. 23 and 26.
1184 Ibid., p. 46.
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Since the Return Directive involves the processing of personal data that may impact 
individuals’ fundamental rights, it puts in place safeguards, in particular, Article  7 EU 
Charter (private life) and Article 8 EU Charter (protection of personal data) thereof. The 
data of the migrant is kept in the SIS in order to achieve the return of the migrant. Member 
states will be obliged to delete the data immediately after having received notification that 
the migrant has returned or that the return decision no longer applies.

Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection of the migrant and the legal position of the migrant), the effective 
measure and the fundamental rights of the migrant are in good balance as the member 
states have to respect the protection of the personal data of the migrant. However, 
regarding the migrant’s legal position and how he may challenge SIS alerts, there are 
serious concerns as he has to challenge the registration in the member state that has 
registered him. This can raise difficulties regarding costs, legal assistance, time limits and 
access to the court.

5.3.5  Mutual Trust SIS II

In my view the mutual recognition of entry bans and return decisions is important in 
order to have an efficient and effective EU return policy. However, mutual recognition 
should not be blindly implemented by the member states. There are serious tensions with 
fundamental rights in the context of the SIS II mutual recognition of return decisions and 
entry bans. Brouwer notes that both the CJEU and the ECtHR have strengthened the 
rights of individuals in their case law using relevant criteria. However, she highlights the 
need for greater clarity in European case law about “the powers and obligations of the 
Schengen States when using SIS”.1185 Brouwer further states that the reason for this is 
related, on the one hand, to the use of large databases, as is the case with SIS, and, on the 
other hand, to the developments in various EU member states regarding the “democracy 
and the rule of law”.1186

Although the notion of ‘mutual trust’ is not mentioned in the EU Treaties, it has become 
an essential building block of the EU legal system. Prechal has clarified that it has since 
acquired “the status of a principle, possibly a structural principle of EU constitutional 
law”.1187 Mutual trust between the member states is essential given that it allows an area 

1185 E. Brouwer (2018).
1186 Ibid.
1187 S. Prechal, ‘Mutual Trust Before the Court of Justice of the European Union’, European Papers, ISSN volume 

2, (2017), pp. 75-92.
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without internal borders to be created and maintained. That principle requires, particularly 
with regard to the area of freedom, security and justice, each of those states to consider, 
barring exceptional circumstances, all the other member states to be complying with EU 
law and particularly with the fundamental rights recognized by EU law.1188 The principle 
of mutual trust is not applied as a self-standing principle but in tandem with a piece of EU 
legislation. It is used to guide the interpretation of the legal text and is also important 
when member states have a certain degree of discretion under a legal act.

Mutual trust is closely related to mutual recognition in the area of freedom, security and 
justice. Under mutual recognition one member state will accept and enforce decisions 
taken by another member state as if they were its own. Such examples can be found not 
only in the areas of civil cooperation and cooperation in matters of criminal justice1189 but, 
as the judgment of the CJEU in the joined cases N.S. and M.E.1190 illustrates, also in the 
common asylum policy area. Even so, mutual recognition presumes that the member state 
whose decisions have to be acknowledged by another member state has applied the rules 
adequately and correctly and has provided equivalent protection.1191

1188 CJEU Opinion of 18 December 2014, Opinion 2/13 (Adhésion de l’Union à la CEDH), ECLI:EU:C:2014:
2454, p. 191. See more N. Daminova, ‘Opinion 2/13 of the Court of Justice of the European Union: Analysis 
and Further Perspectives of European Union Accession to the European Convention on Human Rights’, 
Journal of Foreign Legislation and Comparative Law, volume 6, (2016); S. Douglas-Scott, ‘Opinion 2/13 on 
EU Accession to the ECHR: A Christmas Bombshell From the European Court of Justice’, UK Constitutional 
Blog (2014), https://ukconstitutionallaw.org/2014/12/24/sionaidh-douglas-scott-opinion-213-on-eu-
accession-to-the-echr-a-christmas-bombshell-from-the-european-court-of-justice/; S. Peers, ‘The CJEU 
and the EU’s Accession to the ECHR: A Clear and Present Danger to Human Rights Protection’, EU Law 
Analysis (2014a), http://eulawanalysis.blogspot.com/2014/12/the-cjeu-and-eus-accession-to-echr.html; 
M. Wendel, ‘Mehr Offenheit wagen! Eine kritische Annäherung an das Gutachten des EuGH zum EMRK-
Beitritt’, Verfassungsblog (2014). For a different view: U. Haltern, ‘Die Quittung für Verfassungsneid’, Neue 
Zurcher Zeitung (2015), https://verfassungsblog.de/mehr-offenheit-wagen-eine-kritische-annaeherung-
das-gutachten-des-eugh-zum-emrk-beitritt/.

1189 For example, the Brussels 1 and 2 Regulations. Council Regulation (EC) No 44/2001 of 22 December 2000 
on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, OJ L 
12, 16 January 2001, pp. 1-23; Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning 
jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of 
parental responsibility, repealing Regulation (EC) No 1347/2000, OJ L 338, 23 December 2003, pp. 1-29 or 
the Framework Decision on the European Arrest Warrant: 2002/584/JHA: Council Framework Decision of 
13  June  2002 on the European arrest warrant and the surrender procedures between Member States – 
Statements made by certain Member States on the adoption of the Framework Decision, OJ L 190, 
18 July 2002, pp. 1-20.

1190 CJEU Judgment of 21 December 2011, in Joined Cases C-411/10 and C-493/10, N.S. and M.E., ECLI:EU:C:
2011:865.

1191 There can be a violation of Art. 4 of the Charter in Dublin cases in specific situations even if there are no 
systematic deficiencies: CJEU Judgment of 16 February 2017, in Case C-578/16, CK and others, ECLI:EU:
C:2017:127.
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Since its Opinion 2/13,1192 the CJEU has accepted that mutual trust. However, there are 
limits.

The exceptions to the principles of mutual trust and mutual recognition were reserved for 
absolute fundamental rights. An absolute right is a right that cannot be limited or infringed 
under any circumstances, not even during a declared state of emergency. As Brouwer has 
stated, Article  2 ECHR and 2 EU Charter (the right to life) and Article  3 ECHR and 
Article  4 of the EU Charter (inhuman treatment) are absolute fundamental rights.1193 
With regard to Article  4 of the EU Charter, the CJEU has ruled that it constitutes an 
absolute fundamental right in the NS case concerning the Dublin transfer of an asylum 
seeker and in the Aranyosi and Căldăraru case1194 concerning the execution of the 
European Arrest Warrant (EAW). In Aranyosi and Căldăraru, the case concerned the 
treatment of imprisoned persons in the executing state and where the extradition of these 
would violate Article 4 of the EU Charter. In order to assess the existence of such a risk, 
the CJEU developed a two-pronged test. In the first step the executing judicial authority 
must assess, first, whether there is a real risk of inhuman or degrading treatment within 
the meaning of Article 4 of the EU Charter in the issuing member state.1195 In the second 
step, the executing judicial authority should assess whether the person in question can 
expect such detention conditions in the issuing member state.1196

In the judgment LM the CJEU opened, for the first time, the possibility to apply a similar 
limitation to the principle of mutual recognition in the EAW system to a real risk of 
violation of another fundamental right than Article 4 of the Charter, namely the right to a 
fair trial under Article 47 of the EU Charter.1197 The issue of whether a violation of the 
right to fair trial could justify a refusal to execute an EAW was raised already in the case of 
Radu,1198 but it was not addressed by the CJEU, which decided the case on other grounds. 
However, the ECtHR invited the CJEU in the Avotiņs judgment to take into account 
Article  6 ECHR in matters concerning the mutual recognition of judgments.1199 With 
respect to the right under Article 6 ECHR, there is also consolidated case law of the ECtHR 
according to which Article  6 ECHR is breached if extradition is ordered where the 

1192 Opinion 2/13.
1193 E. Brouwer, ‘Mutual Trust and Human Rights in the AFSJ: In Search of Guidelines for National Courts’, 

European Papers, volume 1, no. 3, (2016), pp. 893-920.
1194 CJEU Judgment of 5 April 2016, Joined Cases C-404/15 and C-659/15 PPU, Aranyosi and Căldăraru, ECLI:

EU:C:2016:198.
1195 Joined Cases C-404/15 and C-659/15 PPU, Aranyosi and Căldăraru, pp. 89-91.
1196 Ibid., p. 92.
1197 CJEU Judgment of 25 July 2018, in Case C-216/18 PPU, LM, ECLI:EU:C:2018:586.
1198 CJEU Judgment of 29 January 2013, in Case C-396/11, Radu, ECLI:EU:C:2013:39.
1199 ECtHR 23 May 2016, Avotiņš v. Latvia, Appl. no. 17502/07, pp. 113-116.
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individual would “risk suffering a flagrant denial of justice in the requesting country”.1200 
What could be more open to question is whether the specific facts of the case involving a 
lack of a single fair trial guarantee – the external independence of the court – may amount 
to a flagrant denial of justice. However, the ECtHR has not yet dealt with a similar situation. 
To the contrary, having regard to the facts of those cases, the lack of independence of the 
judges has been considered in extradition cases so far only as one among many elements.1201

Brouwer points out that the LM case concerned serious doubts of the referring Irish court 
regarding the extradition under the EAW of Polish nationals and whether they would 
receive a fair trial in Poland in the light of the changes that had been made and implemented 
in the Polish legal system.1202 I agree with Brouwer on the basis that the CJEU ruled that 
the executing judicial authority should not surrender the suspect in an EAW procedure if 
it first identified “a real risk that the essence of the fundamental right to a fair trial is being 
violated due to systemic or general deficiencies” and if the person in question “would find 
reasonable grounds to believe that the requested person would be at that risk”.1203 The 
CJEU developed a two-pronged test in the LM case. The judicial authority must refrain to 
give effect to it, “if first, it would find

“a real risk of breach of the essence of the fundamental right to a fair trial on 
account of systemic or generalised deficiencies concerning the judiciary, and 
second, if considering the specific circumstances of the case it would find 
substantial grounds to believe the requested person would run that risk”.1204

The executing judicial authorities may only automatically refuse the extradition in a 
situation where the European Council has established a violation of the principles of 
Article 2 TEU on the basis of Article 7(2) TEU.1205 According to Van Ballegooij/Bárd,

1200 ECtHR 7 July 1989, Soering v. United Kingdom, Appl. no. 14038/88, p. 113; ECtHR 4 June 2012, Ahorugeze 
v. Sweden, Appl. no. 37075/09, p. 115.

1201 CJEU Judgment of 27 February 2018, in Case C-64/16, Associação Sindical dos Juízes Portugueses ECLI:EU:
C:2018:117. See more J. Krommendijk, ‘The Independence of the Judiciary: Article 19 TEU vs Article 47 of 
the Charter’, in: A. Pahladsingh and R. Grimbergen (Eds.), The Charter and the Court of Justice of the 
European Union, Notable cases from 2016-2018, Tilburg: Wolf Legal Publishers (2019), pp. 285-298.

1202 E. Brouwer (2016).
1203 Case C-216/18 PPU, LM, pp. 60-61.
1204 Ibid., p. 68.
1205 Case C-216/18 PPU, LM, pp. 70-74.
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“this seems to be a high threshold for national courts to rebut trust: it is 
important that the CJEU underlines the duty to investigate and assess 
independency and impartiality of courts before extradition”.1206

On 17  December  2020 the CJEU ruled that the existence of evidence of systemic 
deficiencies concerning judicial independence in Poland, or an increase in those 
deficiencies, does not in itself justify the refusal of judicial authorities from other member 
states to execute any EAW issued by a Polish judicial authority.1207 In this discussion, 
Brouwer rightly refers to the judgment of the CJEU in the Commission v. Spain case 
regarding the refusal of entry of third-country family members of Union citizens because 
of a SIS alert of these third country nationals.1208 The CJEU ruled that in this judgment the 
member states are obligated to make an individual assessment in each case, in order to 
assess whether these family members of the Union citizen “presents a genuine, present 
and sufficiently serious threat” and therefore cannot automatically refuse entry to the 
territory because of a SIS alert.1209

In my view the case law of the CJEU regarding the EAW cases cannot be directly applied 
to the cases regarding the SIS registration. The EAW is a different instrument from the SIS 
registration. In some member states there are serious concerns regarding the independence 
and impartiality of the judiciary, which is a direct problem in the EAW cases. In SIS cases 
the mutual trust is related to the national immigration authorities who register a person in 
SIS, and this matter is not directly related to the problems related to the judiciary.

Another question is whether these exceptions on mutual trust have to be applied in cases 
dealing with other relative fundamental rights. The CJEU ruled in the case of Piotrowski1210 
that it was not to declare the Aranyosi suspension applicable to Article 24(2) EU of the 
Charter, which states that “the interests of the child are an essential consideration” in all 
acts involving children.1211 Furthermore, the CJEU (implicitly) hinted that the individual 
constitutional importance of Article  24 of the EU Charter is not important enough to 
overrule the principle of mutual trust. The question arises whether the CJEU will accept 

1206 W. Van Ballegooij and P. Bárd, ‘The CJEU in the Celmer Case: One Step Forward, Two Steps Back for 
Upholding the Rule of Law within the EU’, Verfassungsblog (2018), https://verfassungsblog.de/the-cjeu-in-
the-celmer-case-one-step-forward-two-steps-back-for-upholding-the-rule-of-law-within-the-eu/.

1207 CJEU Judgment of 17 December 2020, in Joined Cases C-354/20 PPU and C-412/20 PPU, L.P., ECLI:EU:C:
2020:1033.

1208 E. Brouwer (2018). CJEU Judgment of 31 January 2006, in Case C-503/03, Commission/Spain, ECLI:EU:C:
2006:74.

1209 Case C-503/03, Commission/Spain, p. 59.
1210 CJEU Judgment of 23 January 2018, in Case C-367/16, Piotrowski, EU:C:2018:27.
1211 Case C-367/16, Piotrowski, p. 49.
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an exception to overrule the principle of mutual trust because of a violation of other 
relative fundamental rights. This is possible depending on the nature of the fundamental 
right. Article 47 of the EU Charter is formulated more precisely than Article 24 of the 
Charter, namely more like a subjective right. In LM, the CJEU emphasizes the requirement 
of judicial independence as the core of the fundamental right to a fair trial, which is 
important as a guarantee of the values in Article 2 TEU anchored, in particular the value 
of the rule of law. From this it can be deduced that the CJEU makes a difference between 
relative rights that belong to the ‘core’ of a fundamental right and “relative rights that do 
not”.1212 Moreover, the CJEU makes a link with the values from Article  2 TEU, in the 
present case the rule of law, and Article 19 TEU, which “puts into practice the rule of law 
enshrined in Article 2 TEU”.1213 It seems that other ‘core’ fundamental rights that can be 
linked to one of the values from Article 2 TEU can serve as an “exceptional circumstance” 
too.1214

Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection of the migrant), mutual recognition of entry bans of the member states 
is the starting point in order to enforce effective measures such as the entry ban, but the 
member states are obligated to assess whether exceptions have to made in the light of 
fundamental rights such as Article 3 ECHR, Article 4 EU Charter and Article 47 of the EU 
Charter as well as the values from Article 2 TEU.

Member states have an obligation to enforce entry bans. If an entry ban has been registered 
in the SIS by the member state on the basis of the Return Directive, then the member state 
must be obliged, based on the system of the SIS, to assess after 3 years whether the alert 
should still be maintained in the SIS. According to the European Commission, the 
assessment of alerts entered in the SIS is a procedural requirement. The SIS alerts are kept 
for the time necessary to fulfil the purpose for which they were entered.1215 The European 
Commission states that “if at the time of the three-year review an entry ban imposed 
under the Return Directive is still in force”, member states have the possibility to keep the 
alert in the SIS for the remaining 2 years if the alert is still needed.1216

1212 Case C-216/18 PPU, LM, p. 48.
1213 Ibid., p. 50.
1214 See commentary on Case C-216/18 PPU, LM by K.A.M. Van Kruisbergen, J. Krommendijk in ECHR 

2018/190.
1215 EU Return Handbook (2017), p. 125.
1216 Ibid.
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5.3.6  Fundamental Rights Issues

The EU Agency euLISA signalled in 2017 that “501.996 alerts on third-country nationals 
for the purpose of refusal of stay/entry were entered in SIS II, which is 56% of all the data 
on individuals in SIS II (which also may include persons issued with a EAW, missing 
persons, persons to assist in a judicial procedure”, and persons entered “for discreet and 
specific checks’)”.1217 SIS II contained more than 82 million alerts at the end of 2018. All 
member states with access to SIS II had more than 6 billion times access to the system in 
2018.1218

There are some serious fundamental rights issues regarding the interoperability of the SIS 
II database combined with mutual trust between the EU member states.1219 These serious 
concerns on fundamental rights are problematic in the light of the crimmigration review 
framework (in particular, the fundamental rights protection of the migrant and the legal 
position of the migrant).

The first issue is the accuracy implications of the wide extent of the use of the stored 
information. The SIS database contains millions of data sets on individuals, and they are 
used by a large number of national authorities, with different tasks and powers.1220 This 
means that incorrect or outdated information in SIS II has a high risk of being multiplied 
in other EU databases and at the national level.

The second issue, the effects of interoperability, will, in the first place, affect third-country 
nationals. As pointed out by the European Data Protection Supervisor (EDPS) in Opinion 
4/2018, “the interoperability regulation in itself create[s] a new centralised database 
containing information about millions of third-country nationals, including their 
biometric data. The consequences of any data breach could seriously harm a potentially 
very large number of individuals” and, according to the EDPS, if “such information ever 
falls into the wrong hands, the database could become a dangerous tool against fundamental 
rights”.1221 The extensive number of instruments dealing with data processing, each with 

1217 EU Agency euLISA, Report on the technical functioning of Central SIS II and the Communication 
Infrastructure, including the security thereof and the bilateral and multilateral exchange of supplementary 
information between Member States, 2017; E. Brouwer, ‘Interoperability and Interstate Trust: A Perilous 
Combination for Fundamental Rights’, EU Migration Law Blog (2019). https://eumigrationlawblog.eu/
interoperability-and-interstate-trust-a-perilous-combination-for-fundamental-rights/

1218 E. Brouwer (2019).
1219 Ibid.
1220 Ibid.
1221 EDPS, Opinion 4/2018 on the Proposals for two Regulations establishing a framework for interoperability 

between EU large-scale information systems (2018), https://edps.europa.eu/sites/edp/files/
publication/2018-04-16_interoperability_opinion_en.pdf.
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their own set of data protection rules, in combination with the general rules in the General 
Data Protection Regulation (GDPR),1222 does not result in a very transparent legal 
framework. Effective enforcement of data protection rights is necessary to ensure the 
accuracy and legitimacy of data processing by member states and to realize an effective EU 
return policy. The risk of misuse of data is a risk that could violate fundamental rights such 
as the right to private life (Art. 7 EU Charter and 8 ECHR) and the right to protect personal 
data (Art. 8 EU Charter). It appears from the case law of the CJEU that all information 
relating to an identified or identifiable natural person falls within the scope of the 
fundamental rights of Articles 7 and 8 of the EU Charter and Article  8 ECHR.1223 
Furthermore, the case law of the CJEU shows that at the EU level with regard to personal 
data, the right to private life may only be limited if it is strictly necessary.1224 The ECtHR 
found in the case of Dalea v. France1225 that the applicant’s registration on the SIS database 
did not violate the private life of the applicant as protected under Article  8 ECHR. 
Furthermore, the ECtHR concluded that a travel ban on a migrant because this person 
was placed on a UN-administered list of terrorist suspects does not violate Article  8 
ECHR.1226

Another important analysis of Brouwer, and later of Van de Heyning, is that both European 
courts show in their judgments that the unrestricted use and processing of personal data 
can violate the fundamental rights of persons.1227 The protection of personal data is of 
fundamental importance to a person’s enjoyment of his or her right to respect for private 
and family life as guaranteed by Article 7 EU Charter and Article 8 ECHR and to the 
protection of data (Art. 8 EU Charter).1228 The use and disclosure of information relating 
to a person that is stored in a (secret) register falls under the protection of the right to 

1222 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection 
of natural persons with regard to the processing of personal data and on the free movement of such data, 
and repealing Directive 95/46/EC (General Data Protection Regulation), OJ L 119, 4 May 2016, pp. 1-88.

1223 CJEU Judgment of 9 November 2010, in Joined Cases C-92/09 and C-93/09, Volker und Markus Schecke and 
Eifert, EU:C:2010:662, p. 52. The activities comprising the collection, recording and retention of fingerprints 
and the facial image of third-country nationals in a filing system constitute the processing of personal data 
within the meaning of Art. 8 of the Charter. See also CJEU Opinion of 26 July 2017, Opinion 1/15 (Draft 
PNR Agreement between EU-Canada), EU:C:2017:592, p. 123 and the case law cited.

1224 Opinion 1/15 (Draft PNR Agreement between EU-Canada), p. 140 and the case law cited.
1225 ECtHR (dec) 2 February 2010, Dalea v. France, Appl. no. 964/07.
1226 ECtHR 12 September 2012, Nada v. Switzerland, Appl. no. 10593/08.
1227 E. Brouwer (2019); C. Van de Heyning, ‘Higher Standards of Protection: Data Protection versus Privacy’, in 

A. Pahladsingh and R. Grimbergen (Eds.), The Charter and the Court of Justice of the European Union, 
Notable Cases from 2016-2018, Tilburg: Wolf Legal Publishers (2019), pp. 101-114.

1228 ECtHR 21  June  2017, Satakunnan Markkinapörssi Oy and Satamedia Oy v. Finland, Appl. no.  931/13, 
p. 133.
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private life as referred to in Article 8 ECHR.1229 The ECtHR ruled in the case of S. and 
Marper v. UK,1230 a case in which DNA material was stored in a register, DNA profiles and 
fingerprints in a database of the British government, in regard to the risk of stigmatization 
where information on large groups of unsuspected citizens is stored in centralized 
databases for law enforcement purposes.1231 The ECtHR stated that DNA material contains 
a great deal of sensitive information about an individual, including material about his 
health. It also contains a unique genetic code that is of considerable importance to the 
individual concerned and his or her relatives. The ECtHR considered that DNA profiles 
are a means of establishing genetic relationships between persons. Moreover, this allows 
conclusions to be drawn about ethnic origin, which in the Court’s opinion makes the 
preservation of these profiles even more sensitive. The ECtHR ruled that the storage of 
both DNA material and DNA profiles in this case violated the right to respect for private 
life (Art. 8 ECHR).

The CJEU clarified in the case of Digital Rights Ireland1232 that with the Data Retention 
Directive1233 “the EU legislature has exceeded the limits imposed by the principle of 
proportionality, which it must observe in the light of Articles 7, 8 and 52(1) of the 
Charter”.1234 The CJEU declared the full Data Retention Directive invalid because of the 
lack of guarantees in relation to data protection.

The CJEU specified in the joined cases La Quadrature Du Net and Others, Ordre des 
Barreaux Francophones et Germanophone and Others, Privacy International that the 
E-Privacy Directive and EU Charter generally prevent national law from enabling bulk 
data retention of traffic and location data.1235 However, the CJEU clarified that EU law 
itself does not preclude indiscriminate data retention measures if member states can 
demonstrate the existence of legitimate and serious threats to national security. The 

1229 ECtHR 26 March 1987, Leander v. Sweden, Appl. no. 9248/81, p. 48; ECtHR 4 May 2000, Rotaru v. Romania, 
Appl. no. 28341/95, p. 46.

1230 ECtHR 4 December 2008, S. and Marper v. United Kingdom, Appl. nos. 30562/04 and 30566/04.
1231 S. and Marper v. the United Kingdom, p. 103.
1232 CJEU Judgment of 8  April  2014, in Joined Cases C-293/12 and C-594/12, Digital Rights Ireland Ltd v. 

Minister for Communications, Marine and Natural Resources and Others and Kärntner Landesregierung 
and Others, ECLI:EU:C:2014:238.

1233 Directive 2002/58/EC of the European Parliament and of the Council of 12  July  2002 concerning the 
processing of personal data and the protection of privacy in the electronic communications sector 
(Directive on privacy and electronic communications) OJ L 201, 31 July 2002, pp. 37-47.

1234 Joined Cases C-293/12 and C-594/12, Digital Rights Ireland Ltd v. Minister for Communications, Marine and 
Natural Resources and Others and Kärntner Landesregierung and Others, ECLI:EU:C:2014:238, p. 69.

1235 CJEU Judgment of 6 October 2020, in Joined Cases C-511/18, La Quadrature Du Net and Others, C-512/18 
French Data Network and Others, C-520/18 Ordre des Barreaux Francophones et Germanophone and Others, 
Case C-623/17 Privacy International, ECLI:EU:C:2020:791.
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member states are allowed to retain bulk data during a strictly necessary period. The 
decision of the member state must be reviewed by a national court or independent 
administrative body.

The CJEU ruled in Schwarz v. Bochum1236 that the Passport Regulation 2252/20041237 did 
not amount to violation of the rights protected in 7 and 8 of the EU Charter. The reason 
was that the regulation concerned only required the recording of two fingerprints and 
facial image on the passport. It did not prescribe a central storage of the data of passport 
holders, whereas the purpose of the use of the data was limited to the identification of the 
owner and the verification of the authenticity of the document. The data would not be 
used for other purposes. These criteria are relevant when assessing the use of large-scale 
databases and the effects of interoperability, especially where these measures primarily 
address third-country nationals. As regards the duration of the retention of the personal 
data, the EU system in question must, inter alia, continue to satisfy objective criteria that 
establish a connection between the personal data to be retained and the objective 
pursued.1238

The third issue is the access to legal remedies. Brouwer explained that migrants who are 
registered in SIS II by member states as a “threat to public order or security” are not 
informed in advance by the member state.1239 The migrant only becomes aware of this 
during a residence procedure, such as an application for a visa or if the member state 
issues coercive measures from the Return Directive regarding registration in SIS II. The 
consequence of this is that the legal protection is inadequate for the migrant because he 
will experience problems in being able to use legal remedies in a timely manner against 
the registration in SIS II.

In this context, Brouwer rightly refers to Article 43 of SIS II Regulation in relation to the 
legal remedies for the migrant against SIS registrations.1240 Article 43 (1) SIS II Regulation 
states that

1236 CJEU Judgment of 17 October 2013, in Case C-291/12, Schwarz, ECLI:EU:C:2009:104.
1237 Council Regulation (EC) No 2252/2004 of 13  December  2004 on standards for security features and 

biometrics in passports and travel documents issued by Member States, OJ L 385, 29  December  2004, 
pp. 1-6.

1238 Opinion 1/15, p. 191. See also CJEU Judgment of 3 October 2019, in Case 70/18, A., ECLI:EU:C:2019:823: 
the five-year retention period does not appear excessive in the light of the objective pursued by the national 
rule at issue in the main proceedings. In those circumstances, the national rule at issue in the main 
proceedings does not go beyond what is necessary to achieve the objective of preventing and combating 
identity and document fraud.

1239 E. Brouwer (2018).
1240 Ibid.
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“any person may bring an action before the courts or the authority competent 
under the law of any Member State to access, correct, delete or obtain 
information or to obtain compensation in connection with an alert relating to 
him”.

It follows from Article  43(2) SIS II Regulation that the member states are obliged to 
implement the final judgments of the judicial authorities of a member state regarding the 
legal remedy as mentioned in Article 43(1) of the SIS II Regulation. The migrant therefore 
has the right to initiate legal proceedings in any member state regarding his SIS registration. 
But the question arises as to whether the procedure under Article 43 of the SIS II Regulation 
in practice will violate Article 47 of the EU Charter. All member states have the obligation 
to apply the fundamental rights of persons in particular effective judicial protection, are 
upheld when deciding the nature and specific conditions of the remedies against the alerts 
in SIS II. This should be done in accordance with the principles of equivalence and 
effectiveness.1241 The procedures in all member states are not the same, and differences can 
occur when it comes to time limits, legal costs and language barriers.

5.4  Procedural Issues

The procedural rights discussed in Section 4.4.9, such as the right to be heard and the right 
to legal assistance, also apply in the situation where the member state issues an entry ban 
against an illegal third country national.

The issuance of entry bans when illegal stay is detected on exit is not explicitly foreseen in 
the Return Directive, and nothing prevents member states from imposing entry bans to 
‘over-stayers’ if they present themselves at an external border check before leaving the 
territories of the member states. In cases where an illegal third-country national tries to 
cross the external border of the EU (airport or harbour), the member state can issue a 
return decision and entry ban so that the migrant no longer has the right to re-enter and 
stay in the EU for a certain period.1242 There are other member states that do not issue 
entry bans in such situations.1243 The practice in the EU member states is different in this 
situation.

1241 CJEU Judgment of 13 December 2017, in Case C-403/16, El Hassani, EU:C:2017:960, pp. 25 and 42; CJEU 
Judgment of 29 July 2019, in Case C-680/17, Vethanayagam, ECLI:EU:C:2019:627, pp. 81-82.

1242 European Migration Network (EMN) report, The effectiveness of return in EU (2017), p. 83: “CZ, EE, FI, 
HR, HU, LT, LV, MT, NL, SK, SE”.

1243 EMN Report (2017), p. 83: “AT, BE, CY, DE, FR, LU. In Belgium and France, an entry ban must always refer 
to a return decision yet no return decisions are issued when illegal stay is detected on exit. If a third-country 
national leaves the country after his visa has expired, she or he will not be sanctioned and his overstaying 
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Viewed from within the crimmigration review framework (in particular, the legal position 
of the migrant), it is recommendable that the member states have the same practice 
regarding the issuing of an entry ban on migrants who are on exit. The entry ban is a 
coercive measure, with a major impact on the migrant as for a specific period re-entry into 
the Schengen Area has a major impact. The legal consequences for the migrant at the 
border should not differ as in the current situation. Furthermore, the effectiveness of the 
return policy is undermined as some member states will not issue an entry ban in the 
same situation.

The European Migration Network (EMN) report contains Recommendation 24(d), which 
encourages member states to “put in place a system for issuing a return decision in cases 
where illegal stay is discovered during an exit check”.1244 This is an effective measure that 
can be applied if in the individual assessment all fundamental rights are assessed. This 
could be a complication at the border with the capacity and knowledge of the competent 
authorities.

5.5  Grounds for Issuing an Entry Ban

The Return Directive includes two types of entry bans, namely the mandatory entry bans 
and the optional entry bans.1245 Member states enjoy discretion when issuing an entry ban, 
but they should exercise it in such a way as to encourage voluntary departure.1246 “A 
majority of Member States impose entry bans automatically in the cases foreseen by 
Article 11(1) of the Directive”.1247 An automatic entry ban is imposed on all return decisions 
issued in four member states.1248 Some member states1249 “issue an entry ban on a case-by-

will not be registered. In the United Kingdom, a return decision is not issued when illegal stay is detected 
on exit, but the third-country national concerned will then be subject to the same entry ban as other 
immigration offenders.”

1244 EMN Report (2017), p. 82.
1245 In the Netherlands there is a distinction between what is in administrative practice called a ‘heavy’ and a 

‘light’ entry ban. A ‘heavy’ entry ban relates to the ‘dangerousness of the public order threat’, while ‘light’ 
entry bans are all the other entry bans taken for another reason. This distinction is interesting because it has 
consequences for the power of the administration. The administration is obliged to order a light entry ban, 
but regarding a heavy entry ban there has to be a weighing of the interests. See M. Moraru and G. Renaudiere, 
‘REDIAL Electronic Journal on Judicial Interaction and the EU Return Policy: First Edition: Articles 7 to 
11 of the Return Directive’, REDIAL Research Report (2016).

1246 Case C-61/11 PPU, El Dridi.
1247 EMN Report (2017), p. 78: “CZ, EE, ES, HR and IT”.
1248 EMN Report (2017): “BE, EL, ES, FI, FR, HR, LT, NL, SE, SI, SK, while four Member States (CZ, EE, ES, 

HR, and IT) automatically imposed an entry ban with all return decisions issued”.
1249 EMN Report (2017), p. 78: “BE, CY, FI, FR, HR, HU, LU, MT, SK, SE”.
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case basis on return decisions in other cases than the ones provided for in the Return 
Directive”.1250 In a few member states there is no systematic issuing of entry bans.1251

The legislation of most member states imposes an entry ban if the migrant concerned 
presented “a risk of absconding”.1252 The EMN Report shows that in other member states, 
the risk of absconding can be taken into account indirectly when assessing the individual 
circumstances of the case1253 or when adopting “a return decision which is accompanied 
by an entry ban”.1254

Furthermore, the EMN report shows that in most member states an application by the 
migrant for legal stay in a member state that has been rejected by the authorities on the 
grounds that it is manifestly unfounded or because of fraud may constitute grounds for 
imposing an entry ban.1255 This can happen, for instance, when it is considered that a 
migrant has applied for international protection for manifestly unfounded reasons or to 
hinder the return procedure.

Where it was considered that a third-country national could pose a “risk to public policy, 
public security or national security”, most member states have the possibility to issue an 
entry ban.1256 Generally, where an entry ban is imposed on ‘public policy’ or ‘national 
security’ grounds in member states, the validity of the entry ban is the longest.

In the Return Directive, the text with regard to the grounds for issuing an entry ban is 
clear. However, member states enjoy discretion in this respect and are encouraged to 
exercise it in a way that encourages voluntary departure. The lack of uniformity of the 
reasons for issuing an entry ban can be related to the wide discretion that the member 

1250 Ibid., p. 79: “A third-country national was convicted and, as a consequence, an expulsion order was issued 
(DE); -A third-country national had obstructed administrative or judicial decisions (CZ); -A third-country 
national had contracted a marriage of convenience (SK); -If a third-country national’s repeated applications 
for international protection had been rejected as unfounded or inadmissible (Bel, Ger). -If an asylum 
application is lodged by a third-country national from a safe country of origin was rejected as manifestly 
unfounded (Ger). -A third-country national who has been refused a residence permit or a visa can also be 
subject to an entry ban in (Lit) for example in cases where he or she had submitted counterfeit documents 
to substantiate his or her application.”

1251 EMN Report (2017), p. 78: “AT, LV”.
1252 EMN Report (2017): “BE, CZ, EE, EL, FI, FR, HR, LU, MT, NL, SI, SE, and SK. In other Member States, the 

risk of absconding, whilst not being explicitly mentioned in national legislation as grounds for imposing an 
entry ban, can be taken into account indirectly when assessing the individual circumstances of the case (AT, 
LT) or when adopting a return decision which is accompanied by an entry ban (LV)”.

1253 EMN Report (2017), p. 78: “AT, LT”.
1254 Ibid.: “LV”.
1255 Ibid.: “AT, BE, CZ, DE, EE, EL, FI, FR, HR, LV, LT, LU, NL, SK, SE, UK”.
1256 Ibid.: “AT, BE, CY, CZ, DE, EE, EL, FI, FR, HR, HU, IT, LV, LT, LU, MT, NL, SE, SI, SK, UK”.
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states have. This is problematic in the light of the crimmigration review framework (in 
particular, the legal position of the migrant). This will lead to situations in which one 
member state will issue an entry ban against an illegal migrant, whereas another member 
state in the same situation will not. The EU legislature should give a list of reasons for 
issuing an entry ban in the Recast Return Directive. The shortcoming in practice is also 
related to inadequate implementation at the domestic level. The importance of effective 
implementation of entry bans is necessary in the light of the principle of legality and also 
in the light of Union loyalty.1257 In my view the European Commission has to start an 
infraction procedure against the member states who have an inadequate implementation 
at the domestic level on this issue.

5.5.1  Reasons for Not Issuing an Entry Ban

Article  11 (1) of the Return Directive reads as follows: “return decisions shall be 
accompanied by entry bans if no period for voluntary departure has been granted or if the 
obligation to return has not been complied with”. In these two situations it follows from 
Article 11(1) of the Return Directive that member states have the obligation to issue an 
entry ban against an illegal third country national. In all other cases, member states have 
the discretion to accompany return decisions with entry bans.1258

As regards the obligation of issuing an entry ban under the provision of Article 11(1)(a) or 
(b) of the Directive, it is important to note that two exceptions have been made.

First, according to Article 11(3), second sentence of the Return Directive, no entry ban 
will be issued against migrants who have “obtained a residence permit for being a victim 
of trafficking in human beings within the meaning of Directive 2004/81/EC”,1259 unless the 
migrant has not “complied [with] the voluntary departure period to return to a third 
country” or poses “a threat to public policy, public security or national security”. The 
European Commission clarifies that this rule “only applies to periods of illegal stay 
following immediately a legal stay covered by Directive 2004/81/EC”.1260 This does not 
provide the certainty for the migrant to be exempted from the obligations arising from the 
Return Directive for an indefinite period.

1257 F. Lutz (2020), pp. 1-17 (7).
1258 EC Return Handbook (2017), p. 125.
1259 Directive 2004/81/EC of 29 April 2004 on the residence permit issued to third-country nationals who are 

victims of trafficking in human beings or who have been the subject of an action to facilitate illegal 
immigration, who cooperate with the competent authorities, OJ L 261, 6 August 2004, pp. 19-23.

1260 EC Return Handbook (2017), p. 125.
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Second, according to Article  (11)(3), third sentence of the Return Directive, “Member 
States may refrain from issuing an entry ban in individual cases for humanitarian 
reasons”.1261 The formulation of this exception is broad and allows member states not to 
issue entry bans at all. The European Commission has pointed out that “this clause is 
optional and gives Member States the possibility to make use of it in accordance with their 
national legislation and administrative practice”.1262 It is, however, striking that the EU 
legislature did not explicitly codify fundamental rights as reasons for refraining from 
issuing an entry ban.

Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection of the migrant), it would be recommendable to formulate ‘fundamental 
rights’ as one of the reasons for refraining from issuing an entry ban although the member 
states are obligated to apply the Return Directive in accordance with the fundamental 
rights of the EU Charter and ECHR. In the current situation fundamental rights can be 
regarded as humanitarian reasons. But even in the EU Return Handbook the European 
Commission did not specify it as such. Fundamental rights that can forestall the issuance 
of an entry ban are the right to life (Art. 2 EU Charter and ECHR), the non-refoulement 
principle (Art. 4 EU Charter and 3 ECHR), the right to private and family life (Art. 7 EU 
Charter and 8 ECHR) and the rights of children (Art.  24 EU Charter). Furthermore, 
emergency situations are not mentioned as a reason for not issuing an entry ban. This 
could be the situation in the COVID-19 pandemic, natural disaster, war, terrorist attacks 
in which is unreasonable to expect the illegal third country national to be able to leave the 
territory of the EU. In my view the member states are obligated not to issue an entry ban 
in the aforementioned situations.

5.5.2  Fundamental Rights

The preamble of the Return Directive sets out several fundamental rights that must be 
respected by member states when applying the Return Directive.

Recital (6) of the Return Directive asserts that “decisions taken under the Directive should 
be adopted on a case-by-case basis and based on objective criteria implying that 
consideration should go beyond the mere fact of an illegal stay”. Recital (22) states that 
“the best interest of the child and respect for family life should be a primary consideration 
of Member States when applying the Directive”. Recital (23) asserts that its “implementation 

1261 Ibid.
1262 Ibid., p. 128.
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should be without prejudice to the obligations resulting from the Geneva Convention 
relating to the Status of Refugees”. “Respect for the rights included in the Charter” is 
reaffirmed in Recital (24).

The following fundamental rights should be applied by the member states regarding the 
question of whether the member state should refrain from issuing an entry ban. As there 
is much case law of the ECtHR also related to specific situations, it is necessary for the 
member states to assess the fundamental rights in a proper way in the light of the Articles 
52(3) and 53 EU Charter as in any event the level of protection under EU law will at least 
be equal to the level of protection under the ECHR. Therefore, I will highlight some 
important ECHR cases and specific situations to show the minimum level of protection 
that has to be applied by the member states when they issue an entry ban. My selection of 
case law is based on the main fundamental rights that play a role in the question of whether 
the issuing of an entry ban is proportional.

Article 3 ECHR (Non-Refoulement) and National Security
The case law of the ECtHR shows that there are sufficient cases in which the entry ban and 
the removal of migrants deal with persons who are considered a threat to national 
security.1263 It has consistently reiterated that Article 3 ECHR is an absolute fundamental 
right and that an interference with the non-refoulement principle is also not allowed 
because a migrant poses a threat to national security.1264

The Saadi v. Italy case concerned a Tunisian migrant who had been sentenced in absentia 
in Tunisia to 20 years for being a member of a terrorist organization. Also, in Italy he was 
later convicted of conspiracy.1265 The ECtHR observes that the risk that this migrant poses 
a threat to national security will not reduce the risk of harm to society if he is expelled by 
the Italian authorities.1266 The ECtHR found that the risk that the complainant could pose 
a serious threat was not able to remove the risk of harm that society would suffer if he was 
deported. In addition, reliable human rights reports1267 were available concerning a 
widespread practice of the ill-treatment of persons in Tunisian prisons, especially those 

1263 ECtHR 28 February 2008, Saadi v. Italy, Appl. no. 37201/06; ECtHR 29 April 2019, A.M. v. France, Appl. 
no. 12148/18.

1264 Saadi v. Italy, pp. 125 and 138; ECtHR 9 May 2012, Othman (Abu Qatada) v. the United Kingdom, Appl. 
no. 8139/09, pp. 183-185: The UK Government obtained assurances from Jordan that he would not be 
subjected to ill-treatment and would be tried fairly by the Jordanian State Security Court. However, the 
applicant alleged that if deported to Jordan, he would be at real risk of ill-treatment and an unfair trial.

1265 ECtHR 28 February 2008, Saadi v. Italy, Appl. no. 37201/06.
1266 Ibid.
1267 These reports on Tunisia were from Amnesty International, Human Rights Watch and the US State 

Department.
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convicted of terrorist acts and crimes. The diplomatic guarantees made available in this 
case did not eliminate the risk either. The ECtHR therefore held that there were compelling 
reasons to believe that the expulsion of Saadi to Tunisia would violate Article 3 of the 
ECHR.1268

In the case of A.M. v. France the ECtHR concluded that the deportation to Algeria of a 
convicted migrant in France for terrorism does not violate Article 3 ECHR.1269 The ECtHR 
reviewed this case in two steps. In the first step the ECtHR analysed the general situation 
in Algeria with regard to ill-treatment of persons involved in terrorism; in the second step 
the ECtHR considered the applicant’s personal situation. The ECtHR also notes that 
reports from state authorities (such as the US State Department and the UK Home Office) 
and from NGOs (Amnesty and Human Rights Watch) during the period 2017-2018 made 
no reports of ill-treatment of persons involved in terrorism.1270 The ECtHR also considers 
it important that (unidentified) Algerian NGOs stated during a meeting in 2017 at the 
British embassy in Algiers that they had no evidence of ill-treatment in Algeria.1271 The 
ECtHR notes that the absence of such reports is associated with the reform of the Algerian 
security services. The ECtHR then reviewed the applicant’s personal situation. The fear of 
Mr. A.M. was based on two points. The first was his ties to the jihadist cell of Annaba.1272 
The second was the knowledge of his French conviction by the Algerian authorities.1273

Article 3 ECHR (Non-Refoulement) and Expulsion of Seriously Ill Persons
The ECtHR summarizes and clarifies the relevant principles as to when humanitarian 
considerations will or will not outweigh other interests when considering the expulsion of 
seriously ill individuals in Paposhvili v. Belgium.1274 The applicant, a Georgian national, 
faced deportation and a 10-year ban on re-entering Belgium on public interest grounds 
(criminal convictions). During imprisonment he was diagnosed and treated for serious 
illnesses.1275 In Paposhvili v. Belgium, the Grand Chamber indicated how “other very 
exceptional cases” were to be understood, referring to

“situations involving the removal of a seriously ill person in which substantial 
grounds have been shown for believing that he or she, although not at 

1268 ECtHR 28 February 2008, Saadi v. Italy, Appl. no. 37201/06.
1269 ECtHR 29 April 2019, A.M. v. France, Appl. no. 12148/18.
1270 ECtHR 29 April 2019, A.M. v. France, Appl. no. 12148/18, p. 26.
1271 ECtHR 29 April 2019, A.M. v. France, Appl. no. 12148/18, pp. 33, 122.
1272 ECtHR 29 April 2019, A.M. v. France, Appl. no. 12148/18, p. 132
1273 ECtHR 29 April 2019, A.M. v. France, Appl. no. 12148/18, p. 133
1274 Paposhvili v. Belgium. See also Section 4.6.3.
1275 Paposhvili had “chronic lymphocytic leukaemia, hepatitis C and tuberculosis”.
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imminent risk of dying, would face a real risk, on account of the absence of 
appropriate treatment in the receiving country or the lack of access to such 
treatment, of being exposed to a serious, rapid and irreversible decline in his 
or her state of health resulting in intense suffering or to a significant reduction 
in life expectancy”.1276

The ECtHR also clarified that that the obligation to protect was to be fulfilled primarily 
through appropriate domestic procedures, reflecting, in particular, the following 
elements.1277 The ECtHR made it clear that the applicants should adduce evidence “capable 
of demonstrating that there are substantial grounds for believing” that they would be 
exposed to a real risk of treatment that would violate Article 3 ECHR, always leaving a 
certain degree of uncertainty inherent in the preventive purpose of Article 3 ECHR and 
that applicants were not required to provide clear proof of their claim.1278

Where such evidence was adduced, it was for the authorities of the returning member 
state to dispel any doubts raised by it.1279 The impact of removal on the persons concerned 
was to be assessed by comparing his or her state of health prior to removal and how it 
would evolve thereafter.

If ‘serious doubts’ persisted as to the impact of removal on the person concerned, the 
authorities had to obtain “individual and sufficient assurances” from the receiving member 
state, as a precondition for removal, that appropriate treatment would be available and 
accessible to the person concerned. The proposed deportation of a person suffering from 
serious illness to his country of origin in the face of doubts as to the availability of 
appropriate medical treatment may also breach Article 8 ECHR.1280

Article 3 ECHR and Penalizing Entry Ban
There is one decision of the ECtHR regarding the imposition of an entry ban in relation to 
Article 3 ECHR. In Nzapali v. the Netherlands, the applicant argued before the ECtHR that 
the Netherlands treated him inhumanly by keeping him in a stalemate in which he could 
not leave the country but could still be prosecuted for the offence against Article 197 Code 

1276 Paposhvili v. Belgium, p. 183.
1277 Ibid., pp. 185-193.
1278 Paposhvili v. Belgium, p. 186
1279 M. Klaassen, ‘A New Chapter on the Deportation of Ill Persons and Article 3 ECHR: The European Court 

of Human Rights Judgment in Savran v Denmark’, Stratsbourg Observer (2019). https://strasbourgobservers.
com/2019/10/17/a-new-chapter-on-the-deportation-of-ill-persons-and-article-3-echr-the-european-
court-of-human-rights-judgment-in-savran-v-denmark/

1280 Savran v. Denmark, pp. 221-226.
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of Criminal Procedure because of his presence there. The ECtHR agreed that Article 3 
ECHR could be at issue if several separate criminal proceedings were brought against a 
person who is banned from entering.1281 However, according to the ECtHR, Nzapali did 
not have such treatment, because only one criminal prosecution had been brought, and he 
had been given a suspended sentence. It also seemed, according to the ECtHR, that 
Nzapali could have influenced the sentence by making earlier attempts to leave the 
Netherlands. In this assessment is involved the fact that Nzapali had lived in Belgium with 
a residence permit since 2008. Viewed from within the crimmigration review framework 
(in particular, the legitimacy of criminal sanctions), the ECtHR sets important limits on 
the use of criminal sanctions on illegal migrants with an entry ban as some illegals cannot 
return and criminal sanctions will not lead to the return of the illegal migrant from the 
territory of the member state.

Article 8 ECHR (Private and Family Life)
The ECtHR has set out the relevant criteria to assess compatibility with Article 8 ECHR in 
Üner v. the Netherlands1282 as regards the expulsion of ‘settled migrants’. The expulsion 
order was issued by the Dutch authorities because the migrant concerned has been 
convicted of a criminal offence. The guiding principles on which to assess compatibility 
with Article 8 ECHR in the case of Üner v. the Netherlands are:1283

“–   the nature and seriousness of the offence committed by the applicant;
–   the length of the applicant’s stay in the country from which he or she is to 

be expelled; the time that has elapsed since the offence was committed and 
the applicant’s conduct during that period; the nationalities of the various 
persons concerned;

–   the applicant’s family situation, such as the length of a marriage, and other 
factors expressing the effectiveness of a couple’s family life;

–   whether the spouse knew about the offence at the time when he or she 
entered into a family relationship; whether there are children from the 
marriage and, if so, their age; the seriousness of the difficulties that the 
spouse is likely to encounter in the country to which the applicant is to be 
expelled;

–   the best interests and well-being of the children, in particular, the 
seriousness of the difficulties that any children of the applicant are likely to 
encounter in the country to which the applicant is to be expelled; and the 

1281 ECtHR 17 November 2015, Nzapali v. The Netherlands, Appl. no. 6107/07, p. 27.
1282 ECtHR 18 October 2006, Üner v. the Netherlands, Appl. no. 46410/99, pp. 54-60.
1283 Üner v. the Netherlands, pp. 54-60.
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solidity of social, cultural and family ties with the host country and with 
the country of destination”.1284

The ECtHR has applied these guiding principles in numerous cases since Üner v. the 
Netherlands. It should be noted here that the weight to be assigned to each principle will 
have to be assessed differently on a case-by-case basis owing to the specific personal 
circumstances of the case.1285 The ECtHR has ruled that an adult migrant who was born 
and who lived in the respondent state all his life does not stand in the way of deportation.1286 
In contrast, there are very serious reasons needed to justify the expulsion of settled 
migrants who have spent their childhood lawfully in the member state.1287

Best Interest of the Child
The ECtHR also assesses the interests of the children. In this assessment of the ECtHR, the 
following factors are important, namely the seriousness of the difficulties that the 
applicant’s children may face in the country of destination.1288 The ECtHR has clarified 
that the other factors in this assessment are “the close social, cultural and family ties with 
the host country and with the destination country”.1289 The ECtHR has emphasized that 
the best interests of minor children must be assessed by the authorities of the member 
state when considering the expulsion of an adult parent. In doing so, the member state 
must assess the difficulties for the minor of returning to the parent’s country of origin.1290

Parents and Adult Children
It follows from ECtHR case law that in immigration cases there is no “family life” between 
parents and adult children “unless there are other elements showing that the dependence 
extends beyond the normal emotional ties”.1291 In a number of cases involving young 
adults who have not yet started a family of their own, the ECtHR has accepted that their 
relationship with their parents and other close relatives also constitutes family life.1292

1284 Ibid.
1285 ECtHR 23 June 2008, Maslov v. Austria, Appl. no. 1638/03, p. 70.
1286 ECtHR 28 June 2006, Kaya v. Germany, Appl. no. 31753/02, p. 64.
1287 ECtHR 23 October 2018, Levakovic v. Denmark, Appl. no. 7841/14, p. 45.
1288 ECtHR 1 October 2019, Savran v. Denmark, Appl. no. 57467/15, p. 182.
1289 Üner v. the Netherlands, p. 58; ECtHR 16 April 2013, Udeh v. Switzerland, Appl. no. 12020/09, p. 52.
1290 Jeunesse v. the Netherlands, pp. 117-118; Nunez v. Norway.
1291 Slivenko v. Latvia, p. 97; Levakovic v. Denmark, pp. 35 and 44.
1292 Maslov v. Austria, p. 62.
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Long Life Entry Ban
In the case of Abdi v. Denmark,1293 the Danish authorities issued an expulsion order with a 
long life ban on his re-entry into the country against the applicant, following his conviction 
for possession of a firearm. According to the ECtHR, the Danish courts failed to consider 
that Abdi did not have a significant criminal past. Furthermore, the applicant had never 
been issued a warning that he might be expelled and, furthermore, he had strong ties to 
Denmark,1294 where he has lived with his family since he was 4 years old. Therefore, the 
ECtHR concluded that the expulsion of Abdi combined with a life-long ban on returning 
to Denmark was disproportionate in the light of Article 8 ECHR.1295

Article 13 ECHR (Effective Remedy)
The legal remedy against an expulsion decision of the member state affecting the private 
and family life of the migrant does not necessarily have to have automatic suspensive 
effect.1296 The ECtHR has clarified in immigration cases that the member states must 
effectively provide the migrant with the opportunity to challenge the expulsion decision

“or the refusal of the residence permit decision and of having the relevant 
issues examined with sufficient procedural safeguards and thoroughness by an 
appropriate domestic court offering adequate guarantees of independence and 
impartiality”.1297

The migrant who is subject to a measure based on national security considerations must 
not be deprived of all guarantees against arbitrariness. In these cases the migrant must be 
able to have the measure in question scrutinized by an independent and impartial court to 
review all the relevant questions of fact and law, in order to determine the lawfulness of 
the measure. Before the national court the migrant must have the benefit of adversarial 
proceedings.1298 The ECtHR came to a violation of an applicant’s right to Article 8 ECHR 
in the situation where the migrant was under an obligation not to abscond and his 
international travel passports were confiscated so that he could not travel to Germany, 
where he had lived for several years and where his family continued to live.1299

1293 ECtHR 14 September 2021, Abdi v. Denmark, Appl. no. 41643/19.
1294 Ibid., p. 43.
1295 Ibid., p. 44-45.
1296 de Souza Ribeiro v. France, p. 83.
1297 ECtHR 31 July 2012, M. and Others v. Bulgaria, Appl. no. 40020/03, pp. 122-132; ECtHR 20 June 2002, Al-

Nashif v. Bulgaria, Appl. no. 50963/99, p. 133.
1298 ECtHR 11 June 2019, Ozdil and Others v. the Republic of Moldova, Appl. no. 42305/18, p. 68.
1299 ECtHR 5 March 2015, Kotiy v. Ukraine, Appl. no. 28718/09, p. 76.
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5.5.3  Risk to Public Policy, Public Security or National Security

Article  11(2) of Return Directive, regarding the entry ban, does not define the term 
“serious threat to public policy, public security or national security”. This can be seen as a 
serious omission by the EU legislature and is problematic when viewed from within the 
crimmigration review framework (in particular, the legal position of the migrant).

The term “serious threat to public policy, public security or national security” is important 
regarding the entry ban for two reasons. First, the existence of a such a threat is a reason 
for not conferring a period for voluntary departure, thus leading to a mandatory entry 
ban.1300 Second, an entry ban, normally limited to a maximum of 5 years, can only be 
extended if there is a “serious threat to public policy, public security or national security”.1301

The CJEU clarified in the case E that an entry ban, provided for public policy and national 
security reasons, has to be reviewed by the national court in the light of the relevant case 
law of the CJEU in which it directly referred to the judgment in the case of Zh. and O.1302 
An interesting point is that the CJEU has explained that the national court must review

“on a case-by-case basis, in order to ascertain whether the personal conduct of 
the third-country national concerned poses a genuine and present risk to 
public policy, bearing in mind that the mere fact that that national has been 
criminally convicted is not sufficient by itself to present such a risk”.1303

Here, the CJEU uses the same public policy criterion as for the EU citizens under Directive 
2004/38/EC.1304 This means that the public policy definition of Article 27 of the Directive 
also applies to Article 7(4) and 11(2) of the Return Directive.1305 There is one interesting 
point, namely that the CJEU does not attach any weight to the word ‘serious’ in Article 11(2) 

1300 EC Return Handbook (2017), p. 126.
1301 Ibid.
1302 Case C-240/17, E, p. 48.
1303 Ibid., p. 49.
1304 Case C-554/13, Zh. and O., p. 60: see also Case C-430/10, Gaydarov, p. 33 and the case law cited.
1305 Arts. 27(1) and (2) of Directive 2004/38 provides: “1. Subject to the provisions of this Chapter, Member 

States may restrict the freedom of movement and residence of Union citizens and their family members, 
irrespective of nationality, on grounds of public policy, public security or public health. These grounds shall 
not be invoked to serve economic ends. 2. Measures taken on grounds of public policy or public security 
shall comply with the principle of proportionality and shall be based exclusively on the personal conduct of 
the individual concerned. Previous criminal convictions shall not in themselves constitute grounds for 
taking such measures.
The personal conduct of the individual concerned must represent a genuine, present and sufficiently 
serious threat affecting one of the fundamental interests of society. Justifications that are isolated from the 
particulars of the case or that rely on considerations of general prevention shall not be accepted.”
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of the Return Directive, which is not in the definition of Article 7(4) of the Return Directive 
or in Article  27 of Directive 2004/38/EC. It was possible that the CJEU would attach 
weight to the word ‘serious’ in the sense that the “danger of public policy and public 
security” should be more than in the case of Zh. and O. In this regard the CJEU could 
draw a parallel with Article 28 (2) of Directive 2004/38/EC, in which ‘imperative grounds’ 
for the ‘public order and public security’ have greater weight than in Article 27 of Directive 
2004/38/EC.

It follows from the definition of ‘public policy’, ‘public security’ and ‘national security’ in 
Article 11 (2) of the Return Directive that entry bans may also be issued to prevent or to 
counter terrorism. If there is information or good reason to believe that a third-country 
national is a member of a terrorist organization or has committed an act of terrorism, or 
if there is a presumption that he may commit a terrorist crime or is involved in financing 
or supporting a terrorist crime or money laundering, the protection of ‘public policy’, 
‘public security’ or ‘national security’ may require the issuing of an entry ban for more 
than 5 years.

As the CJEU uses the same definition of ‘public security’ as that stated in Directive 
2004/38/EC for the Return Directive, I would suggest that the definition of ‘public security’ 
under Directive 2004/38 will also be the same under Article 11(2) of the Return Directive. 
The CJEU clarified that “public security covers both a Member State’s internal and its 
external security”.1306 The CJEU has also stated

“that a threat to the functioning of the institutions and essential public services 
and the survival of the population, as well as the risk of a serious disturbance 
to foreign relations or to peaceful coexistence of nations, or a risk to military 
interests, may affect public security”.1307

In the case of Tsakouridis the CJEU specified that drug trafficking is often part of cross-
border crime and could therefore fall within the definition of ‘public security’.1308 An 
important statement of the CJEU is made on the negative effects of drug trafficking for 
individuals and the society with a reference to EU Council Framework Decision 2004/757/
JHA.1309 Furthermore, it is interesting that the CJEU directly makes a cross reference to the 
ECtHR case law. In the Strasbourg case law the ECtHR has clarified that

1306 CJEU Judgment of 23 November 2010, in Case C-145/09, Tsakouridis, ECLI:EU:C:2010:708, p. 43.
1307 Case C-145/09, Tsakouridis, p. 44.
1308 Ibid., p. 45.
1309 Council Framework Decision 2004/757/JHA of 25 October 2004 laying down minimum provisions on the 

constituent elements of criminal acts and penalties in the field of illicit drug trafficking, OJ 2004 L 335, 
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“drug addiction represents a serious evil for the individual and is fraught with 
social and economic danger to mankind. Trafficking in narcotics as part of an 
organised group could reach a level of intensity that might directly threaten 
the calm and physical security of the population as a whole or a large part of 
it”.1310

In the case of P.I. and E.1311 the CJEU made it clear that crimes in the sphere of sexual 
exploitation of children will also fall within the definition of ‘public security’.1312 First, the 
CJEU refers to Article 83(1) TFEU, which allows the EU legislature to legislate at the EU 
level with regard to particularly serious crime with a cross-border dimension. The sexual 
exploitation of children is one of the crimes described in Article 83(1) TFEU.1313 Second, 
the CJEU points to EU legislation (Directive 2011/93/EU) in this area. The first recital in 
the preamble to Directive 2011/93/EU states that

“sexual abuse and sexual exploitation of children constitute serious violations 
of fundamental rights, in particular the rights of children to the protection and 
care necessary for their well-being, as provided for by CRC and the EU 
Charter”.

The sexual exploitation of children is one of the types of crimes in which the European 
Union legislature has intervened with an EU directive that contains minimum 
harmonization rules for the member states to apply.

Regarding the use of classified information in cases in which an entry ban is issued on the 
ground of public security or national security, it would be recommendable to apply the 
CJEU judgment in the case Z.Z. viewed from the crimmigration review framework (in 
particular, the legal position of the migrant). The CJEU has clarified that in the national 
procedure, the national authority will have to demonstrate that state security is at risk if 
information about the migrant is made public to this person. Disclosure of the evidence 
against the migrant could endanger state security. This may include a danger to other 
persons, such as citizens or informants. Also, disclosing the evidence could undermine 

pp. 8-11.
1310 CJEU Judgment of 26 October 1982, in Case 221/81, Wolf v. Hauptzollamt Düsseldorf, ECLI:EU:C:1982:

363, p. 9; ECtHR 17 January 2006, Aoulmi v. France, Appl. no. 50278/99, p. 86.
1311 CJEU Judgment of 13 July 2017, in Case C-193/16, E, ECLI:EU:C:2017:542, p. 20.
1312 CJEU Judgment of 22 May 2012, in Case C-348/09, P.I., ECLI:EU:C:2012:300, pp. 24-30.
1313 Art. 83 (1) TFEU also includes the following crimes: “Terrorism, trafficking in human beings and sexual 

exploitation of women and children, illicit drug trafficking, illicit arms trafficking, money laundering, 
corruption, counterfeiting of means of payment, computer crime and organised crime.”
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the investigative methods of the security services. The national court must review all the 
legal and factual elements in the case presented. According to the CJEU, this means that 
the national court must review whether the secrecy of the information about the migrant 
is justified in the light of state security.1314 The CJEU points out that if the national authority 
refuses to allow the national court to access the underlying classified information, the 
national court will rule only on the basis of the public documents submitted to the case.1315

According to the CJEU, if disclosure of the information to the migrant is not permitted for 
reasons of national security, the national court must review this classified information in 
the legal proceedings to provide effective legal protection to the migrant. After all, the 
effective legal protection (Art. 47 EU Charter) is limited because the migrant has no access 
to these secret documents. In other words, the national court does have access to this 
secret information, and that is an important safeguard for the migrant in the legal 
proceedings. This provides a balance between the interests that lie in state security, on the 
one hand, and the right to effective legal protection for the migrant, on the other.1316

In this way, the migrant can have an effective defence. In any case, the migrant must be 
informed in writing of the substance of the grounds on which the decision of the national 
authorities is based. The migrant’s right to be heard should not be restricted by the national 
court for reasons of state security. The CJEU refers to the migrant’s right to an effective 
remedy under Article 47 of the Charter.1317

It is remarkable that the CJEU did not refer in the case Z.Z. to the case law of the ECtHR. 
It is important that the case law of the ECtHR also apply in national security cases. 
According to Article 6 ECHR, there is no absolute right to receive the relevant evidence. 
There may, in any criminal proceedings, “be competing interests, such as national security, 
the protection of witnesses”, and the need to keep secret certain investigation methods 
used by the police, and those interests have to be balanced against the rights of the 
accused.1318 In the case of Kennedy v. the United Kingdom, the applicant argued that he had 
been subjected to secret surveillance but had not had access, through the national 
authorities, to certain confidential information. The ECtHR noted that, since the 
proceedings related to secret surveillance measures, there was a need to keep secret 

1314 CJEU Judgement of 4 June 2013, in Case C-300/11, Z.Z., ECLI:EU:C:2013:363.
1315 Case C-300/11, Z.Z., ECLI:EU:C:2013:363, p. 63.
1316 Case C-300/11, Z.Z., pp. 61, 62, 64-66, 68, 69.
1317 Ibid.
1318 ECtHR 6 March 2012, Leas v. Estonia, Appl. no. 59577/08, p. 78: the applicant was subjected to surveillance, 

and the material gathered led to criminal proceedings for corruption.
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sensitive and confidential information.1319 The relevant documents and details of witnesses 
were likely to be highly sensitive, and it was not possible to disclose redacted documents 
or to appoint special advocates, as these measures would not have achieved the aim of 
preserving the secrecy of whether any interception had taken place. The ECtHR considered 
that the restrictions on the applicant’s rights were both necessary and proportionate and 
did not impair the very essence of the applicant’s Article 6 ECHR rights.1320

The issue of the access of national judges to confidential documents as well as methods of 
classifying documents depending on their disclosure and their impact on the possibility of 
using those documents in the judicial proceedings brings up the question of how this 
works in practice. The weighing of the interests at play carried out in the case law shows a 
good balance between effective measures and the protection of fundamental rights 
protection of migrants. National judges repeatedly emphasized that the judicial control, 
especially in the field of immigration and citizenship cases, is a very important and an 
extraordinary tool of control over the executive power and activities of the public 
administration in the framework of the principle of the separation of powers.1321 The 
complexity of the national court cases in the discussed matter requires a special and 
individual treatment, taking into consideration the need to strike a proper balance 
between the rights of persons and the standards arising from CJEU and ECtHR case law, 
on the one hand, and public interest and national security as a part of constitutional 
identity of EU member states, on the other.

5.6  Starting Point Validity of an Entry Ban

There is no provision in the Return Directive that states the starting point of the entry ban. 
However, in the judgment in the case of Ouhrami the CJEU provided clarity on this 
issue.1322

Before the reference made by the Dutch Supreme Court, it appears from an informal study 
done by Advocate General Spronken, and also by Advocate General Sharpston at the 
CJEU, that the member states apply different starting points regarding the calculation of 
the entry ban.1323 Advocate General Sharpston has distilled three different starting point 
moments in the member states’ legislation, namely

1319 ECtHR 18 May 2010, Kennedy v. the United Kingdom. Appl no. 26389/05, pp. 99-100, 106-107.
1320 ECtHR 18 May 2010, Kennedy v. the United Kingdom, Appl. no. 26839/05.
1321 See www.aca-europe.eu/index.php/en/seminars/524-seminar-in-cracow-from-17-to-18-september-2017.
1322 Case C-225/16, Ouhrami.
1323 Opinion Sharpston in Case C-225/16, Ouhrami, p. 54.
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“(i) the date when the entry ban was notified; (ii) the date when the entry ban 
became definitive and (iii) the date when the third-country national actually 
left the territory of the Member State in question”.1324

In the Netherlands, the Council of State – the highest administrative court – ruled that it 
starts running only when the illegal third country national has fulfilled his obligation to 
return to a third country.1325 This requires departure from the territory of the member 
states.1326 The Dutch Supreme Court also had to pronounce on the matter as breaches of 
entry bans are a criminal offence in the Netherlands.1327 The Supreme Court initially 
followed the view of the Dutch Council of State, in a horizontal dialogue with this judicial 
body.1328 However, on 29 March 2016 the Supreme Court decided to make a reference to 
the CJEU on the starting point, based on an opinion of Advocate General Spronken. She 
argued that there was no clarity in Dutch literature about this question1329 and compared 
six member states’ legislation and practice, which showed different points for the beginning 
of the entry ban period.1330 The case originated in criminal proceedings against Mr Mossa 
Ouhrami, an Algerian national who was declared undesirable in 2002 and thus obliged to 
leave the Netherlands, failing which he could be removed and barred from re-entering for 
10 years. Mr Ouhrami submitted, on appeal to the Supreme Court, because the decision 
declaring him undesirable had ceased to produce legal effects. Therefore, it had to be seen 

1324 Ibid., p. 54.
1325 Afdeling bestuursrechtspraak van de Raad van State (ABRvS) 6  February  2013, ECLI:NL:RVS:2013:

BZ2342; ABRvS 16 April 2014, ECLI:NL:RVS:2014: 1434; ABRvS 31 July 2014, ECLI:NL:RVS:2014:2960.
1326 Pursuant to Art. 66a(4) of the Vreemdelingenwet 2000, the duration of the entry ban is calculated with 

effect from the date on which the foreign national has actually left the Netherlands.
1327 See Art. 197 Criminal Code.
1328 Hoge Raad (HR) 21 May 2013, ECLI:NL:HR:2013:BZ3930.
1329 According to the first view, the duration of the entry ban starts at the moment the entry ban is established 

or promulgated: P. Boeles, Jurisprudentie Vreemdelingenrecht 2014/388; A. Klip, Nederlandse Jurisprudentie 
2015/24; J. Altena-Davidsen, ‘Europees strafrecht’, Delikt & Delikwent, volume 7, (2015); G.M.L. Sieben, 
Kroniek van het strafrecht, Kluwer, volume 7, (2014); N. Ros, ‘De jurisprudentie van de Hoge Raad over de 
strafvervolging en strafoplegging wegens overtreding van artikel 197 Sr beoordeeld in het licht van het 
Europese recht’, Tijdschrift Praktijkwijzer Strafrecht, volume 7, (2015). The second stream is based on the 
view that the duration of the entry ban only starts when the foreign national has actually returned to a third 
country: J. Waasdorp and A. Pahladsingh, ‘Rechtseenheid in het vreemdelingenstrafrecht? Over (de 
aanvang van) de duur van het inreisverbod’ [2015], Nederlands Juristenblad, 2015/206 (2015); J. Waasdorp 
and A. Pahladsingh, ‘Effectief terugkeerbeleid. Wanneer vangt de duur van een inreisverbod aan?’, 
Nederlands Juristenblad, 2016/1034 (2016b).

1330 Opinion Spronken PHR 17 March 2015, ECLI:NL:PHR:2015:776. For example, the duration of an entry 
ban in France and Belgium will start on the date of service of the illegal third-country national. In the 
Czech Republic, the date of commencement must be stated in the entry ban, failing which the duration will 
start at the moment that the entry ban has become irrevocable. In the Netherlands, Germany and 
Switzerland the term starts to run when the illegal third-country national has actually left the territory. In 
Denmark there are even different moments. See more M.F. Wijngaarden,‘Ouhrami: Hoe een vasthoudende 
advocaat-generaal de wetgever liet verrassen’, Crimmigratie & Recht, volume 1, (2018).
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as an entry ban within the meaning of the Return Directive, which, on the basis of 
Article  11 (2) of the Return Directive, should not last longer than 5 years. The CJEU 
disagreed with the argument of Denmark that the determination of the starting point of 
the entry ban period should be left to the discretion of each member state.1331 According 
to the CJEU, as is apparent from Recital 14 of the Directive, the purpose of introducing an 
entry ban applicable in all member states is to “give a European dimension to the effects of 
national return measures”.1332 With reference to the wording, general scheme and objectives 
of the Return Directive, the CJEU held that issuing a return decision and issuing an entry 
ban must be regarded as separate decisions.1333 Consequently, the CJEU states that “until 
the return is voluntarily complied with or enforced, the illegal stay of the person concerned 
is governed by the return decision and not by the entry ban”.1334 The CJEU explains that the 
entry ban period must begin when the migrant has actually left the territory of the member 
states.1335 If it were to begin before then, a third-country national who refuses to cooperate 
in a removal procedure could avoid, in whole or in part, the legal effects of an entry ban.1336 
Member states should introduce measures to determine the actual departure date of the 
illegal third country nationals.1337

The CJEU reiterated that as Mr Ouhrami did not leave the Netherlands following the 
adoption of the decision declaring him undesirable, the obligation to return prescribed by 
that decision was never fulfilled.1338 His illegal stay in the Netherlands was the result of an 
initially illegal stay and not from breaching an entry ban.1339

In the Ouhrami judgment, the CJEU held that an entry ban starts at the moment the 
person concerned actually complies with his return obligation. The Ouhrami judgment is 
clear for the migrant that the starting point of the entry ban is when he actually starts 
complying with his return obligation. If the illegal migrant stays in the member state the 
term of this coercive measure will not start to run. As a result, the effectiveness of the entry 
ban as a return measure for the State is much better than when the starting point of the 
entry ban would be when the migrant was issued an entry ban and the duration of the 
entry ban would run while that person could stay in the EU. The Ouhrami judgment 
confirms the settled case law of the Dutch Council of State and the Dutch Supreme Court 

1331 Case C-225/16, Ouhrami, p. 40.
1332 Ibid., p. 41.
1333 Ibid., p. 50.
1334 Ibid., p. 49.
1335 Ibid., p. 51.
1336 Ibid., p. 52.
1337 EC Return Handbook (2017), p. 127.
1338 Ibid.
1339 Case C-225/16, Ouhrami, pp. 56-57.
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discussed previously. In the final judgment of 14  November  2017, the Supreme Court 
followed the judgment of the CJEU and sentenced Ouhrami to 2 months in prison.1340 The 
Ouhrami ruling of the CJEU will have to lead to legislative changes in a number of member 
states. It also prompts questions about which party will have to bear the burden of proof: 
either third-country nationals or the national authorities will have to prove that the 
migrant concerned has left the territory on a specific date to calculate whether the entry 
ban is still valid. Finland and Sweden added that they are currently working on adapting 
their practices to the Ouhrami judgment.1341 In Belgium too the immigration law has to be 
changed so that the entry ban enters into effect on the day on which the decision regarding 
the entry ban is served.1342 The European Commission advises the member states to adapt 
legislation and practice based on the date of actual departure of the migrant so that entry 
bans come into effect when they actually leave the territory of the member states.1343 In my 
view this is important so as to ensure an effective EU return policy.

5.7  Duration of an Entry Ban

It follows from Recital 14 of the preamble and Article  11(2) of the Directive that “the 
duration of an entry ban is determined taking into account all the relevant circumstances 
of the individual case”.1344

The length of an entry ban is a key element of the entry ban decision. It must be determined 
ex officio by the member state in advance in each individual case.1345 The CJEU clarified in 
the case of Filev and Osmani that the Return Directive prohibits a national provision, such 
as in Germany, that makes the limitation of the duration of an entry ban dependent on the 
application submitted by a migrant.1346 Legal amendments were necessary after the 
judgment in the case of Filev and Osmani in Germany such as the obligation for the 
authorities to limit entry bans ex officio.1347 Furthermore, entry bans that were issued 

1340 Hoge Raad (HR) 14 November 2017, ECLI:NL:HR:2017:2862.
1341 EMN Report (2017), p. 83.
1342 A. Pahladsingh, ‘Note CJEU 26  July  2017, Case 225/16, Ouhrami’, Tijdschrift voor Vreemdelingenrecht 

(2018), pp. 270-274: Art. 74/11, § 3 Verblijfswet has to be changed.
1343 EC Return Handbook (2017), p. 52.
1344 Ibid., p. 126: the EC points out at the following factors: “(i) already been the subject in the past of a return 

decision or removal order; (ii) already received in the past voluntary departure and/or reintegration 
assistance; (iii) entered the territory of a Member State during an entry ban; (iv) cooperated or has shown 
an unwillingness to cooperate in the return procedure; (v) shown a willingness to depart voluntarily”.

1345 EC Return Handbook (2017), p. 127.
1346 Case C-297/12, Filev and Osmani, p. 34.
1347 See more in O.H. Zlotnikm, ‘Return Policy in Germany in the Context of EU Rules and Standards Focussed 

Study by the German National Contact Point for the European Migration Network (EMN)’, EMN Working 
Paper 77 (2017); the breach of an entry ban is a criminal offence which may be punished by up to 3 year’s 
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before the Return Directive became applicable (24 December 2010) had to be adapted in 
line with the standards fixed in Article 11 (maximum of 5 years and subject to an individual 
assessment), if they were still applicable after 24 December 2010 and if they were not in 
line with the safeguards of Article 11 of the Return Directive.1348

According to Article 11 (2) of the Return Directive, an entry ban shall not, in principle, 
exceed 5 years. When determining the concrete length of the entry ban, member states are 
obligated to carry out an individual examination of all relevant circumstances and in 
accordance with the principle of proportionality.1349 The consequence is that an entry ban 
is not an automatic mechanism. The EMN report shows that

“generally, entry bans do not exceed 5 years in cases where a third-country 
national breached immigration laws in a majority of Member States1350 where 
the maximum period of validity of an entry ban on all grounds is 10 years”.1351

According to the European Commission,

“Member States might envisage varying timeframes for typical case categories, 
such as three years as a general rule, five years in aggravating circumstances 
(such as repeated infringements of migration law) and one year in mitigating 
circumstances (such as infringements committed out of negligence only) as 
general guidance for its administration”.1352

According to Article 11(2) of the Return Directive, entry bans exceeding the duration of 5 
years defined in the Return Directive are usually issued in cases in which the illegal third 
country national poses a particularly “serious threat to public policy, public security or 
national security”.1353 The EMN Report shows that some member states set a maximum 
duration for entry bans varying from 10 years1354 to 15 years1355 to 20 years.1356 Another 
interesting point is that the EMN Report also shows that there are member states in which 

imprisonment or a fine; the attempt is equally punishable (section 95 subs 2 no 1 and subs 3 of the Residence 
Act).

1348 Case C-297/12, Filev and Osmani, pp. 39-41.
1349 EC Return Handbook (2017), p. 127.
1350 EMN Report (2017): p. 79: AT, BE, CY, CZ, DE, EE, EL, FI, FR, HR, HU, IT, LV, LT, LU, MT, NL, SE, SI.
1351 EMN Report (2017), p. 79.
1352 Ibid., p. 80 shows that in practice, the most common periods of duration of entry bans range from 1 year 

(SK, SE) to 3 years (BE, FR, IT, LT, LU, MT) to up to 10 years (AT) in some member states.
1353 EMN Report (2017), p. 79: AT, BE, CY, CZ, DE, EL, FI, HR, HU, LV, LT, LU, MT, NL, SK.
1354 Ibid.: CY, CZ, DE, EL, HU.
1355 Ibid.: SK.
1356 Ibid., p. 80: Nl, HR.
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the national legislation does not set a maximum cap and uses a broader wording (‘more 
than five years’) in such cases.1357 Furthermore, the EMN report shows that “in three 
Member States, entry bans can be imposed for an indefinite duration where a third-
country national has committed a particularly serious crime”.1358 In my view an indefinite 
entry ban is not compatible with the Return Directive and fundamental rights such as the 
right to private and family life (Art. 7 EU Charter and Art. 8 ECHR). As a result, this 
means (in particular, from the fundamental rights protection perspective) that a third 
country national has no legal stay and no right to re-enter for lifetime. In this way the 
stigmatization and criminalization of an illegal third country national is strengthened as 
an indefinite duration has a big impact on his life. There is an important task for the 
European Commission to start an infringement procedure against these member states as 
an indefinite duration of entry bans is incompatible with the Return Directive. In the 
Recast Return Directive the EU legislature should codify that an entry ban should have a 
maximum duration. The maximum duration could be left to the discretion of the member 
states, although 10 and 20-year durations make for a considerable difference and more 
uniformity between the member states regarding the maximum duration of the entry ban 
is needed, as viewed from within the crimmigration review framework (in particular, the 
legal position of the migrant perspective) as the consequences of no re-entry have a major 
impact on the migrant. This especially applies in cases in which the migrant has strong ties 
with the member state in terms of family (children, family, other relatives) and other areas 
such as work and business.

5.8  Criminal Sanctions and Entry Ban

The Return Directive does not provide for sanctions for breaching an entry ban. Criminal 
law and rules on criminal procedure are not found in the Return Directive. In Section 4.3 
the use of criminal sanctions is discussed, and the case law of the CJEU also applies to the 
entry ban. The CJEU has repeatedly stated (see the cases El Dridi, Achughbabian, Sagor, 
Celaj, Filev and Osmani and Affum) that member states have no competence to adopt 
criminal law measures that undermine the objective of the Return Directive, namely the 
(voluntary) return of the illegal migrant.

A migrant ignoring an entry ban is sanctioned or considered to have committed a criminal 
offence in most member states.1359 The European Commission points out that the “non-

1357 Ibid.: BE, LT, LU.
1358 Ibid.: AT, DE, FI. In IER entry bans are imposed for an indefinite duration.
1359 EMN Report (2017), p. 83: “AT, BE, CY, CZ, DE, EL, ES, FI, FR, HR, IE, LV, LU, MT, NL, SK, SE. In Austria, 

a maximum fine of EUR 15,000 can be imposed in such cases; in France such behaviour can be punished 
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respect of an entry ban should be taken into account by Member States when considering 
the length of a subsequent entry ban”.1360 The question is whether member states can take 
administrative or criminal measures against the migrant who has violated the obligations 
of the entry ban. This is not regulated in the Return Directive. The CJEU explained in the 
case of Celaj that the Return Directive gives member states the discretion to legislate for 
the imposition of a prison sentence on a migrant if that person re-enters the territory of 
that member state before the expiry of the entry ban period and has thus violated the 
obligation under the imposed entry ban.1361 In its judgment, the CJEU deviated from the 
opinion of the Advocate General Szpunar.1362 The Advocate General has advised the CJEU 
to rule that the prison sentence imposed for violation of the entry ban is contrary to the 
Return Directive as the criminal measure imposed would delay the return of the 
migrant.1363 The Advocate General based his opinion on the effectiveness of returns as the 
main objective of the Directive.1364 The CJEU distinguished the circumstances of Celaj 
from those of El Dridi1365 and Achughbabian,1366 in which illegally staying third-country 
nationals were subject to a first return procedure in a member state.1367 Thus, the CJEU 
suggests that authorities should differentiate between the first entry and subsequent 
entries in applying the Directive. In my view the distinction made by the CJEU between 
the case of Celaj and the cases of El Dridi and Achugbabian, who were subject to the first 
return procedure, is not convincing. The CJEU allows member states to impose criminal 
sanctions on illegally staying third-country nationals who return to the territory of the 
member states before the expiry of the entry ban. Viewed from within the crimmigration 

by a prison term up to three years; while in Spain the starting point of an entry ban is reset from the 
beginning. In other Member States, ignoring an entry ban is a criminal offence, which can lead to up to one, 
two or three years of imprisonment and a fine of up to EUR 3,000. In the Netherlands, it is a misdemeanour 
when a ‘light’ entry ban is breached and a criminal offence where a ‘heavy’ entry ban (i.e. that is issued for 
public order reasons) is breached. In Greece, albeit national legislation classifies irregular entry as a criminal 
offence, in practice, criminal prosecution of such cases is suspended by the prosecuting authorities which 
refers such cases to the competent administrative authorities in charge of return, thus shifting to an 
administrative procedure. In contrast, the breach of entry bans is not punished in a few (Member) States 
Instead, national legislations penalize the illegal entry, which can concern a third-country national subject 
to an entry ban.”

1360 EC Return Handbook (2017), p. 128.
1361 Case C-290/14, Celaj. See more detailed information on this case in REDIAL Research Report 2016/02.
1362 Opinion of AG Szpunar of 28 April 2015, in Case C-290/14, Celaj, ECLI:EU:C:2015:285.
1363 Ibid., pp. 47-52.
1364 Ibid., p. 34.
1365 Case C-61/11 PPU, El Dridi.
1366 Case C-329/11 Achughbabian. See more in R. Raffaelli (2012).
1367 The ‘distinction’ argument had been advanced by the European Commission and intervening governments 

during the proceedings. They stressed that the circumstances in re-entry cases are distinct because penal 
sanctions could be imposed to dissuade migrants from breaching re-entry bans (Opinion of AG Szpunar of 
28 April 2015, in Case C-290/14, Celaj, p. 46).
For more criticism of the distinction argument, see I. Majcher (2015).
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review framework (in particular, the legitimacy of criminal sanctions) the justification by 
the CJEU is not plausible because imprisonment, whether imposed for illegal stay or re-
entry, will delay the migrant’s return and undermine the main objective of the Return 
Directive, which is the (voluntary) return of the illegal migrant. According to certain 
scholars, the Celaj judgment of the CJEU appears to jeopardize the effectiveness of the 
Return Directive as it gives member states the discretion to apply criminal law measures 
to illegal migrants who violate the obligations of the entry ban.1368 Majcher points out 
clearly that “Member States may use other available methods to punish the breach, such as 
an extension of an existing ban”.1369 Viewed from within the crimmigration review 
framework (in particular, the legitimacy of criminal sanctions), the effect of the CJEU 
judgment in the Celaj case seems to be that the violation of the entry ban by the migrant 
leads to criminal measures, resulting in a “merger between immigration law and criminal 
law”. As a result, migrants end up in the criminal justice system.1370

Furthermore, in the dialogue between the Italian referring court and the CJEU, the 
referring court made clear in its preliminary reference that it considers the Italian 
legislation as not fully complying with the Return Directive. In spite of the difference of 
opinions, the referring court closely followed the judgment of the CJEU and approved the 
criminal sanction of 8 months ordered by the Prefect of Firenze.1371 It is interesting to note 
that a legislative framework that is similar to the Italian one exists in the Netherlands.1372 
Before the CJEU gave a judgment in the case of Celaj, the Dutch Supreme Court came to 
a similar conclusion in a judgment of 4 November 2014.1373 One important difference is 
that the Dutch Supreme Court does not impose the obligation on the national authorities 
to assess whether all steps in the return procedure have been completed, since it considers 
that the Directive was not applicable to sanctions for non-respect of an entry ban.1374 The 
Celaj judgment did not have a major impact in criminal cases.

1368 See I. Majcher (2015). Of a similar opinion is also A.M. Kosińska, ‘The Problem of Criminalisation of the 
Illegal Entry of a Third-Country National in the Case of Breaching an Entry Ban – Commentary on the 
Judgment of the Court of Justice of 1 October 2015, in Case C 290/14, Skerdjan Celaj’, European Journal of 
Migration and Law, volume 26, (2016).

1369 I. Majcher (2015).
1370 Ibid.
1371 For a detailed analyzis, see A. Di Pascale, ‘Can a Justice of Peace be a Good Detention Judge? The Case of 

Italy’, in: M. Moraru, G. Cornelisse, and P. De Bruycker (Eds.), Law and Judicial Dialogue on the Return of 
Irregular Migrants from the European Union, Oxford; New York: Hart Publishing (2020), pp. 301-316.

1372 See REDIAL Research Report 2016/02.
1373 Hoge Raad (HR) 4 November 2014, ECLI:NL:HR:2014:3093.
1374 Note De Jonge van Ellemeet, Jurisprudentie Vreemdelingenrecht, 2015/309. According to De Jonge van 

Ellemeet, this judgment confirms the line set out by the Supreme Court on 4 November 2014, in the sense 
that the CJEU rules that the Return Directive does not preclude a member state from imposing criminal 
sanctions on a suspect who has been returned from his previous return procedure to his country of origin 
and then, in spite of an entry ban, has returned to the member state. I have to add that the judgment of the 
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The CJEU did not clarify the consequences for re-entry within the duration of the entry 
ban regarding the length of the entry ban. In the Netherlands (in an administrative law 
dispute) there is a judgment of the Dutch Council of State that explicitly referred to the 
Celaj judgment. The Council of State concludes that a re-entry of the migrant before the 
expiration of the entry ban means that the duration of an entry ban has not fully expired.1375 
The consequence for the duration of the entry ban is that the entry ban is suspended and 
the time is stopped until the illegal third country national leaves the EU. Another option 
is that an entry ban can be withdrawn and a new entry ban issued for a longer period as 
the third country national did not fulfil his legal obligations by re-entering the EU within 
the duration of the first entry ban. Viewed from within the crimmigration review 
framework (in particular, the legal position of the migrant), it is a recommendation for the 
EU legislature to settle this issue in the Recast Return Directive by setting out what the 
legal consequences are when the third country national returns to the territory of the EU 
within the duration of that re-entry ban.

After the Ouhrami judgment, the question was raised in the Netherlands as to whether it 
is still possible to prosecute a suspect against whom an entry ban has been issued but who 
has never actually left.1376 The clear distinction made by the CJEU between the return 
decision and the entry ban means, according to Cornelisse,1377 that the criminal prosecution 
of an illegally staying third-country national who has not yet left the territory of the 
member state cannot be based solely on the existence of an entry ban, which at that time 
had no legal effects.1378 The entry ban only produces its effects after that point in time “by 
prohibiting the person concerned, for a certain period of time following his return, from 
again entering and staying in the territory of the Member States”.1379 In the Netherlands, 
however, Article 197 of the Criminal Code criminalizes the stay of a third-country national 
who knows or should know that an entry ban has been issued against them. Over the years 

Supreme Court has the same outcome as in the CJEU in Celaj, but the main difference is that for the CJEU 
the Directive is applicable in such a situation and for the Supreme Court the Directive was not applicable.

1375 ABRvS 21 February 2018, ECLI:NL:RVS:2018:622.
1376 G.N. Cornelisse, ‘Inreisverboden die (nog) geen rechtsgevolgen hebben. Geen wettelijke grondslag voor de 

strafvervolging van een vreemdeling die Nederland nog niet verlaten heeft’, Nederlands Juristenblad, 
volume 38, (2017); H. Battjes et al., ‘Kroniek van het migratierecht’, Nederlands Juristenblad, volume 35, 
(2017); T.N.B.M. Spronken and M. ter Heide, ‘Is de ene vraag beantwoord, doemt er weer een andere op – 
De Terugkeerrichtlijn’, NBSTRAF (2017). See also Opinion AG Spronken PHR 17 October 2017, ECLI:NL:
PHR:2017:1240; Opinion AG Vellinga 21 November 2017 ECLI:NL:PHR:2017:1449.

1377 G.N. Cornelisse (2017). For another view, J. Waasdorp, ‘Strafrechtelijke aanpak van overtreding van het 
inreisverbod’, Asiel en Migrantenrecht, volume 2, (2018), pp. 71-74; F. Heinink and M. Bouma, ‘Inreisverbod-
rechtens relevant vanaf uitvaardiging’, Journaal Vreemdelingenrecht, volume 3, (2018).

1378 I also note that in the Dutch Aliens Act, Art. 108(6) Vw 2000, there is the possibility for prosecution in the 
situation of a light entry ban. The same question can then arise before the administrative courts.

1379 G.N. Cornelisse (2017); G.N. Cornelisse in H. Battjes et al. (2017).
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this provision has provided the legal basis for prosecutions and convictions of third-
country nationals and also those who had never left the Netherlands (or the EU for that 
matter).1380 Seeing that the CJEU in Ouhrami explained that the entry ban does not cover 
the illegal stay of the third-country national until they have left the territory of the EU, one 
should conclude that it is unclear which individual conduct is precisely criminalized in 
Article 197 of the Dutch Criminal Code. Cornelisse claimed that the principle of legality 
requires a clear legal basis for criminal liability and that Article 197 does not specifically 
refer to illegal stay as such but merely to the ‘stay’ of an alien while he knows or should 
know that an entry ban has been issued. This argument has subsequently been brought 
forward in criminal law litigation.1381

The Procureur Général at the Supreme Court advised to ask a preliminary question 
regarding the criminalization of breaches of entry ban.1382 The Supreme Court made this 
reference to the CJEU on 27  November  2018.1383 The Dutch Supreme Court seeks to 
ascertain whether the provisions of the Return Directive preclude national legislation that 
provides for a sentence of imprisonment to be imposed on an illegally staying third-
country national when the conduct declared to be criminal is defined with reference to the 
imposition of an entry ban. Especially, if the entry ban has not yet taken effect in the 
absence of the departure of the migrant.

When transposing the Return Directive, the Dutch legislature opted not to make illegal 
stay, as such, a criminal offence but only illegal stay when an entry ban has been issued. In 
the judgment of the CJEU in the case of JZ it is clarified that in the situation in which the 
person concerned did not leave the Netherlands following the adoption of the return 
decision and, consequently, the obligation to return prescribed by that decision was never 
fulfilled, that person is in an unlawful situation. This is a consequence of an initial illegal 
stay and not of a subsequent illegal stay resulting from a breach of an entry ban. In this 
situation, the migrant cannot be penalized for the violation of the entry ban as it takes 
legal effect only once he has left the territory of the member states.1384 According to the 
Dutch government, Article 197 of the Code of Criminal Law is intended to criminalize 
any illegal stay by a third-country national with notice that an entry ban has been imposed 
on him, irrespective of whether that prohibition was actually infringed by the national 
concerned. In its submission, the Dutch legislature decided, by that provision, to 
criminalize “a qualifying illegal stay”, namely any illegal stay by a third-country national 

1380 G.N. Cornelisse (2020a), pp. 41-63.
1381 F. Heinink and M. Bouma (2018).
1382 See opinion PG Silvis 18 September 2018, ECLI:NL:PHR:2018:1019.
1383 Hoge Raad (HR) 27 November 2018, ECLI:NL:HR:2018:2192.
1384 CJEU Judgment of 17 September 2020, in Case C-806/18, JZ, ECLI:EU:C:2020:724, pp. 34-35.
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who knows or who has serious reason to suspect that he has been the subject of an entry 
ban pursuant to Article  66a(7) of the Vw2000, whereas an “illegal stay per se” is not 
penalized under Dutch law. Article 66a (7) of the Vw2000 applies where the third-country 
national has been the subject of a conviction, which has become final, for an offence with 
a custodial sentence of 3 years or more, if he represents a threat to public policy or national 
security, if he represents a serious threat within the meaning of Article  66a(4) of the 
Vw2000, or if, pursuant to a treaty or in the interests of the international relations of the 
Kingdom of the Netherlands, he must be denied any form of stay.1385 According to the 
CJEU, it is, in principle, open to the member states to impose a custodial sentence on any 
third-country national who has been the subject of the return procedure and who 
continues to stay illegally on their territory without a justifiable ground for non-return. It 
is, a fortiori, open to them to provide for such a sentence solely in respect of those nationals 
who, for example, have a criminal record or represent “a threat to public policy or national 
security”. Lastly, the CJEU concluded that any law empowering a court to “deprive a 
person of his or her liberty must be sufficiently accessible, precise and foreseeable” in its 
application in order “to avoid all risk of arbitrariness”.1386 It is for the referring court to 
ascertain whether the application of Article 197 of the Code of Criminal Law to a situation 
such as that at issue in the main proceedings meets those requirements.1387 With regard to 
the effectiveness of the criminalization of the entry ban, it is important that this measure 
serve as a deterrent and that all steps of the return procedure have been completed.

Viewed from within the crimmigration review framework (in particular, the legitimacy of 
criminal sanctions), the JZ judgment is not problematic as in this case illegal stay, as such, 
was not criminalized in the Netherlands but only the situation in which the third-country 
national’s illegal stay in the member state concerned “a threat to public policy or national 
security”. In this specific situation the use of a criminal sanction is allowed. In this regard 
the CJEU makes a direct cross reference to the ECtHR case law regarding the principle of 
legality. The principle of the legality test means that the criminal provision “must be 
sufficiently accessible, precise and foreseeable in its application in order to avoid all risk of 
arbitrariness”, which is positive regarding the legal position of the migrant.1388

1385 Case C-806/18, JZ, p. 37.
1386 Ibid., p. 41 in which is referred to ECtHR, 21 October 2013, Del Río Prada v. Spain, CE:ECHR:2013:1021JUD 

004275009, p. 125.
1387 Hoge Raad (HR) 1 December 2020, ECLI:NL:HR:2020:1893: Art. 197 Code of Criminal Code is in line 

with legality principle (Art. 7 ECHR and 49 EU Charter).
1388 Case C-806/18, JZ, p. 41.
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5.9  Relation to Other Return-Related Measures

The entry ban is directly connected to other return-related measures, such as the return 
decision or removal, but also to other international instruments, such as the Convention 
Implementing the Schengen Agreement (CISA). Questions have arisen with regard to the 
issuing of entry bans to persons who requested legal stay on the basis of family reunification. 
This section will analyse the effects of the CJEU judgments in the cases KA and Others on 
the question of whether an entry ban precludes the applicability of a resident permit in a 
member state or an application for family reunification.

In the CJEU judgment in the case of KA and Others, Belgium had adopted return decisions 
and entry bans in relation to a number of third-country nationals who were adult.1389 
These persons argued that they could rely on a derived right of residence in Belgium, 
because their EU citizen family members would otherwise be obligated to leave the EU. 
This particular construction provides a basis for (derived) rights of residence for family 
members of EU citizens who have never exercised their free movement rights under 
Directive 2004/38/EC since the judgment in Zambrano.1390 The Belgian government, 
however, argued that it could not examine the applications for residence for the purposes 
of family reunification because the third-country nationals were each subject to an entry 
ban. According to the authorities, they should first leave Belgium and apply for the removal 
or suspension of the entry ban from outside the EU before they can submit their application 
for family reunification. The applications are not examined by the Immigration Office, 
because the persons concerned are subject to an entry ban that is both valid and final, and 
the applications are not lodged from outside the territory of the EU. According to the 
CJEU, member states are not allowed to take national measures that have the consequence 
of depriving the most important rights of EU citizens.1391 This is only the case if there 
exists a relationship of dependency of such a nature that the EU citizen would be compelled 
to accompany the third country national concerned. If this is the case, the obligation to 
leave the EU in order to contest the entry ban is also liable to undermine the effectiveness 
of Article 20 TFEU.1392 It follows that national authorities cannot refuse to examine an 
application for family reunification solely because the third-country national is the subject 
of a ban on entering that member state. It is the duty of those authorities to examine that 
application and to assess whether there exists a relationship of dependency such that a 
derived right of residence must, as a general rule, be accorded to that third-country 

1389 CJEU Judgement of 8 May 2018, in Case C-82/16, KA and others, ECLI:EU:C:2018:308.
1390 CJEU Judgement of 8 March 2011, in Case C-34/09, Zambrano, ECLI:EU:C:2011:124.
1391 Case C-82/16, KA and others, ECLI:EU:C:2018:308, p. 49.
1392 Ibid., p. 51.
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national under Article 20 TFEU.1393 In such circumstances, the member state concerned 
must withdraw or suspend the return decision and the entry ban to which that third-
country national is subject.1394 The CJEU also ruled that it is immaterial that the relationship 
of dependency came into being after the imposition of the entry ban.1395 It is also immaterial 
that the entry ban has become final at the time the third-country national submits an 
application for family reunification.1396 With regard to the justification for derogating from 
the right of residence of EU citizens or members of their families, the CJEU pointed out 
that the concepts of ‘public policy’1397 and ‘public security’ must be interpreted strictly.1398 
That assessment must take account of the personal individual situation, the length and 
legality of the residence of the migrant in the member state, the nature and gravity of the 
criminal offence committed by the migrant, the extent to which the person concerned is 
currently a danger to society, the age of any children at issue and their state of health, and 
their economic and family situation.1399 The CJEU is thus applying its established case law 
on EU citizenship rights derived from Article 20 TFEU to cases concerning assessment of 
entry ban grounds. This means that the competent national authority that intends to issue 
a return decision against a migrant must comply with the obligations under Article 5 of 
the Return Directive and must hear the migrant.1400 The person must cooperate with the 
competent national authority in order to provide all relevant information on his personal 
situation in order to determine whether a return decision should be issued.1401 In this 
judgment a clear distinction is made between two legal issues: the potential application of 
Article 20 TFEU and the potential application of family reunification rules when Article 20 
is inapplicable. In the first situation, it is necessary to withdraw or suspend such an entry 
ban, even when the entry ban has become final. There is a relationship of dependency 
between the third country national and an EU citizen who creates a right of residence on 

1393 Ibid., p. 57.
1394 Ibid., p. 55.
1395 Ibid., p. 81.
1396 Ibid., p. 84.
1397 A. Pahladsingh, ‘Welke mogelijkheden hebben de lidstaten om de openbare orde te beschermen tegen de 

criminele burger van de Unie? Een nadere analyse van de excepties van de Unierechtelijke openbare orde’, 
Tijdschrift voor Vreemdelingenrecht (Belgium) (2018b).

1398 Case C-82/16, KA and others, p. 91: The CJEU clarifies that “public policy presupposes, in any event, the 
existence of a genuine, present and sufficiently serious threat affecting one of the fundamental interests of 
society”. Secondly, the CJEU explains that as regards the concept of “public security, that concept covers 
both the internal security of a Member State and its external security, and, consequently, a threat to the 
functioning of institutions and essential public services and the survival of the population, as well as the 
risk of a serious disturbance to foreign relations or to peaceful coexistence of nations, or a threat to military 
interests.” See also B. Zalar and others, Detention of Asylum Seekers and Irregular Migrants and the Rule of 
Law, Vienna, European Law Institute (2017).

1399 Case C-82/16, KA and others, p. 94.
1400 Ibid., p. 100.
1401 Ibid., p. 103.
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the basis of Article 20 TFEU. In the second situation the person is subject to a duty of 
honest cooperation with the competent national authority. He or she is obliged, as soon as 
possible, to inform that authority of any relevant changes in his or her family life. The right 
of a third-country national to expect that changes in his or her family situation will be 
taken into account before a return decision is adopted cannot be used to re-open or extend 
the administrative procedure indefinitely. The competent national authority cannot be 
criticized for failing to take those details into account, in the course of a subsequent return 
procedure, since those details ought to have been put forward by the person concerned at 
an earlier procedural stage. The judgment in K and others has had a major impact on the 
Belgium legal order as the legislation has to be changed.1402 The practice in Belgium of not 
examining an application based on Article 20 TFEU solely on the ground of a final entry 
ban is thus precluded by the CJEU interpretation of Articles 5 and 11 of the Return 
Directive.

Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection of the migrant), the CJEU secures the fundamental rights in the situation 
of children because the competent authorities must apply the right to respect for family 
life (Art. 7 EU Charter) and the best interests of the child (Art. 24(2) EU Charter). It is 
immaterial that the migrants have started family life in the member states after the entry 
ban was issued by the member state. This message from the CJEU undermines the 
effectiveness of the measure but is migrant friendly in that he can stay on the territory and 
even in a later stadium can obtain a residence permit based on family reunification and 
fundamental rights. An interesting question is whether this obligation for the member 
state can also be applied in cases that fall within the scope of the Family Reunification 
Directive (2003/86/EC).1403

5.10  Withdrawal, Suspension and Shortening of Entry Bans

Article 11(3)(1) of the Return Directive requires

“Member States to consider withdrawing or suspending entry bans where a 
third-country national who is the subject of an entry ban issued in accordance 
with Article 11(1)(b) can demonstrate that he or she has left the territory of the 
Member State in full compliance with a return decision.”

1402 P. Boeles, note in Jurisprudentie Vreemdelingenrecht (JV) 2018/108.
1403 P. Boeles (2018).
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In the view of the European Commission, the competence of the member states to suspend 
or withdraw an entry ban is an encouragement for them to encourage the voluntary 
departure of the migrant.1404 The grounds for withdrawal and suspension of the entry ban 
should be laid down in the national law of the member states. The withdrawal or suspension 
procedure of the entry ban must be governed by national law through accessible procedures 
for the migrant.1405 According to Article 11 (3) of the Return Directive, subparagraph 2, 
“victims of trafficking who had been previously granted a residence permit in accordance 
with Directive 2004/81/EC should not receive an entry ban”.1406 This rule can be regarded 
as a humanitarian ground and can only be applied to periods of illegal stay of the migrant 
immediately following legal stay.1407 An exception to this main rule occurs if the migrant 
has not complied with the return obligation for voluntary return within a certain period 
or if the migrant “poses a serious threat to public policy or national security”.1408

Finally, Article 11 (3) of the Return Directive, subparagraph 4, states that “Member States 
may withdraw or suspend an entry ban in individual cases or certain categories of cases 
for other reasons”. Member states have the discretion to effect a withdrawal or suspension 
of an entry ban for other reasons. In this regard the European Commission cites examples 
such as “natural disasters or armed conflict in third countries, which can lead to a massive 
influx of displaced persons”.1409 I would like to add the situation of a pandemic such as 
COVID-19 in order to be able to withdraw or suspend existing entry bans as the illegal 
third country national has no possibilities to leave the member state. The EU legislature 
should incorporate this situation into the Recast Return Directive. A valid entry ban can 
be revoked if the migrant can demonstrate at a later date that she enjoys the right of free 
movement under Union law. This is possible if this migrant is a family member of an EU/
EEA/CH citizen.1410 Furthermore, the CJEU explained in the case of HN1411 that the 
member states have the option to withdraw or suspend an entry ban if the migrant wants 
to exercise “the right to be present at the trial in criminal proceedings” in the member 
state, which right is derived from the ECtHR case law in relation to Article 6 ECHR (right 
to a fair trial).1412 The ruling of the CJEU is a positive aspect in relation to the legal position 

1404 EC Return Handbook (2017), p. 127.
1405 Ibid.: “According to the European Commission, different possibilities exist for allowing the returnee to 

provide evidence as regards his departure from EU territory, such as: an exit stamp in the returnee’s 
passport; data in national border data systems; or reporting back of the returnee at a consular representation 
of a Member State in a third country.”

1406 EC Return Handbook (2017), p. 127.
1407 Ibid.
1408 Ibid.
1409 EC Return Handbook (2017), p. 128.
1410 Ibid.
1411 CJEU Judgment 15 September 2022, Case C-420/20, HN, ECLI:EU:C:2022:679, pp. 63-64.
1412 Ibid., pp. 54-57.
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of the migrant as it enables him to exercise his right to be present at his criminal procedure 
at a national court, and this can have consequences for the illegal migrant in the light of 
the Articles 47 EU Charter and 6 ECHR.

5.11  The Form of an Entry Ban

Article  12(1) of the Return Directive prescribes “that an entry ban must be issued in 
writing and give reasons in fact and in law as well as information about available legal 
remedies”. It further states that

“the obligation to specify the reasons imposing the entry ban, in fact, may be 
limited where national law allows for the right to information to be restricted, 
in particular in order to safeguard national security, defence, public security 
and for the prevention, investigation, detection and prosecution of criminal 
offenses”.

The European Commission emphasizes that a written decision is an essential procedural 
guarantee.1413 I would like to point out that it is also a requirement that can be found in 
Article  41 of the EU Charter (good administration). The information provided to the 
returnee should, however, not be limited to references to the available legal remedies. The 
European Commission has encouraged member states to also provide information 
concerning practical means of compliance with the removal order. It is recommended that 
the returnee should be given information such as

“whether the Member State may contribute to the transportation costs, 
whether the returnee could benefit from a (voluntary) return program or 
whether an extension of the deadline to comply with the return decision may 
be obtained. The returnee should also be informed of the consequences of not 
complying with the obligation to return in order to encourage such a person to 
depart voluntarily”.1414

Article 12(2) of the Return Directive states that “Member States shall provide a written or 
oral translation of the main elements of an entry ban”.1415 In this way the migrant is 
informed regarding his legal position.

1413 EC Return Handbook (2017), p. 133.
1414 Ibid.
1415 EC Return Handbook (2017), p. 134.
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Article 12(3) of the Return Directive states that

“Member States may decide not to apply Article  12(2) to third-country 
nationals who have illegally entered the territory of a Member State and who 
have not subsequently obtained an authorization or a right to stay in that 
Member State.”

In such cases an entry ban is issued via a standard form provided for in the national law of 
the member state. The European Commission has argued that

“the use of a standard form for return under Article  12(3) of the Return 
Directive is a derogation to the general rules, which can only be used in those 
cases in which a third-country national has illegally entered the territory of a 
Member State. The use of a standard form in accordance with Article 12(3) of 
the Return Directive is an option and not an obligation for Member States”.1416

5.12  Legal Remedies

Article 13(1) of the Return Directive gives the migrant the right to an effective remedy to 
appeal against an entry ban before an independent and impartial judicial tribunal. 
According to Article 13(2) of the Return Directive,

“the authority or body has the power to review the entry ban, including the 
possibility of temporarily suspending their enforcement, unless a temporary 
suspension is already applicable under national legislation”.

Furthermore, Article 13(3) of the Return Directive states that “the third-country national 
concerned shall have the possibility to obtain legal advice, representation and, where 
necessary, linguistic assistance”. Finally, Article 13(4) of the Return Directive prescribes 
that

“Member States shall ensure that the necessary legal assistance and 
representation is granted on request free of charge in accordance with relevant 
national legislation or rules regarding legal aid, and may provide that such free 
legal assistance and representation is subject to conditions as set out in 

1416 Ibid.
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Article  15(3) to (6) of Directive 2005/85/EC. (now: Arts. 20 and 21 of the 
recast Directive 2013/32/EU)”.1417

Viewed from within the crimmigration review framework (in particular, the legal position 
of the migrant), the requirements of Article 13 of the Return Directive are essential in the 
light of Article 47 of the EU Charter and the Articles 6 and 13 ECHR in order to create a 
sufficient legal procedure for the migrant if he wants to challenge the instruments of the 
Return Directive that are issued by the member states.

5.13  Conclusions

The entry ban is a Union law concept that is codified in the Return Directive. It has an 
EU-wide effect in that the migrant no longer has the right to enter and stay in the territory 
of all member states for a specific period. The European Commission states that “the 
European dimension of an entry ban is one of the key added European values of the 
Return Directive”.1418 The entry ban increases the objective of the EU return policy, which 
is to ensure the return of the illegal migrant, by sending a clear signal to those migrants 
who do not comply with the migration rules in the member states by denying them entry 
and residence for a certain period. This coherent approach fits well into the system of a 
Schengen area with a single external border.

It is essential that member states can obtain information about entry bans issued by other 
member states against migrants in SIS II, which, in practice, is still not functioning in an 
adequate manner. In this context, the European Commission has made various proposals 
to impose the obligation on member states to register issued entry bans in SIS II. In my 
view it is essential to have an effective system of crimmigration law (in particular, the use 
of effective measures), and this implies that it is essential to inform other member states 
about all return decisions and entry bans that have been issued by the member states in 
order to have an effective EU return policy. An important aspect is, as analysed by the 
Commissie Meijers, that the legal consequences of the entry ban for the migrant apply in 
all member states that are bound to the Return Directive.1419 In order to be able to conduct 
an effective return policy in the EU, it is essential that the member states share information 
with each other regarding the entry bans that are imposed against migrants. If this does 
not happen, there is a possibility for the migrant to gain access to the EU through another 
member state. It is therefore essential that member states register entry bans in the SIS so 

1417 Directive 2013/32/EU.
1418 EC Return Handbook (2017), p. 124.
1419 Commissie Meijers (2018).
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that all member states are aware of an entry ban that is issued by one of the member states 
against a migrant. Therefore, I regard the sharing of the issuing of entry bans in SIS II 
potentially as a measure that can lead to a more effective EU return policy. Such an 
exchange of information is crucial for the management of the common external border 
and must contain accurate and correct data. Regarding the entry bans, information should 
be shared, and this includes the duration of the entry ban, the reason for the entry ban and 
its starting time. Although the registration of a third country national in a single central 
system can cause tension when viewed from within the crimmigration review framework 
(in particular, the fundamental rights protection of the migrant perspective), as personal 
data of third country nationals is shared in a system that also contains information about 
criminals, it is necessary to have control of who is not allowed to re-enter the Schengen 
Area. It is therefore necessary that fundamental rights of the third country nationals are 
fully respected.

In my view the mutual recognition of entry bans and return decision is important in order 
to have an efficient and effective EU return policy. However, there are serious tensions 
with fundamental rights in the context of SIS II mutual recognition of return decisions 
and entry bans. Brouwer has clearly pointed out that both the CJEU and the ECtHR have 
strengthened the rights of individuals in their case law using relevant criteria.1420 However, 
she underscores the need for greater clarity in European case law about “the powers and 
obligations of the Schengen States when using SIS”.1421 The reason for this is related to, on 
the one hand, the use of large databases, as is the case with SIS, and, on the other hand, the 
developments in various EU member states regarding “democracy and the rule of law”.1422

There are three serious fundamental rights issues regarding the interoperability of 
databases such as SIS II combined with mutual trust between the EU member states. 
Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection of the migrant and the legal position of the migrant), I would like to 
emphasize that the information in SIS II is actual and correct because of the extensive use 
of the stored information. Both the European courts (CJEU and the ECtHR) have 
repeatedly warned in their judgments against the unrestricted or disproportional 
processing and use of personal information. Regarding the legal position of the migrant, 
every member state is obligated to apply and to ensure that fundamental rights, in 
particular, effective judicial protection, are upheld when deciding on the nature and 

1420 E. Brouwer (2020).
1421 Ibid.
1422 Ibid.
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specific conditions of the remedies against the alerts in SIS II, in the context of the 
principles of equivalence and effectiveness.

Member states have a wide discretion for issuing entry bans. Viewed from within the 
crimmigration review framework (in particular, the legal position of the migrant), the 
consequences for a third country national when a member state has issued an entry ban 
are an important justification for reaching more uniformity in the reasons to issue an 
entry ban. The EU legislature could formulate more specific grounds for an entry, or the 
European Commission can give the member states justifiable reasons for issuing an entry 
ban in soft law documents, and thereby the criminalization of illegal third country 
nationals can be more restricted.

Member states set a maximum duration for entry bans of 10, 15 or 20 years. The EMN 
report shows that “in three Member States, entry bans can be imposed for an indefinite 
duration where a third-country national has committed a particularly serious crime”.1423 
In my view an indefinite entry ban is incompatible with the Return Directive and 
fundamental rights such as the right to private and family life (Art. 7 EU Charter and 
Art. 8 ECHR) as for the duration of these entry bans they are lifetime entry bans. This 
means that a third country national has no legal stay and no right to re-enter for lifetime. 
In this way the marginalization of an illegal third country national is strengthened as an 
indefinite entry ban has a major impact on his life and has an effect of a life sentence 
punishment. Viewed from within the crimmigration review framework (in particular, the 
legal position of the migrant), an indefinite entry ban criminalizes a third country national 
for being illegal on the territory of the member state and for not leaving in time; the 
consequences of such a ban are major. There is an important task for the European 
Commission to start an infringement procedure against these member states as indefinite 
duration of entry bans is incompatible with the Return Directive. In the Recast Return 
Directive, the EU legislature should codify that an entry ban have a maximum duration. 
The maximum duration could be left to the discretion of the member states, although the 
difference in the maximum duration between 10 and 20 years is quite a long time.

Specific situations regarding the entry ban are not codified by the EU legislature. These 
include the starting point, the concept of public policy and national security, the 
relationship between the entry ban and other EU instruments (asylum and EU citizenship), 
and the consequences of re-entering before the maximum duration of the entry ban. 
Judicial dialogue and interactions have contributed positively to the implementation of 

1423 EMN Report (2017), p. 80: AT, DE, FI. In IER entry bans are imposed for an indefinite duration.
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the Return Directive’s entry ban provisions.1424 For instance, the CJEU filled the gaps left 
by the EU legislature (Zh and O, Filev and Osmani, Ouhrami and Celaj) or eliminated 
incompatibilities between national legislation and the Return Directive provisions (KA 
and others). Judicial dialogue has also resulted in a common judicial interpretation and 
understanding of the sometimes abstract and general provisions of the Return Directive 
(Zh and O). The CJEU followed the arguments of the national court in certain cases 
(Ouhrami) but chose a different approach in others (Celaj). The case law of the CJEU 
regarding the starting point of the validity of an entry ban and the relationship between 
the Return Directive and other EU instruments will also lead to changes in the legislation 
and practice of several member states. The reason, therefore, is that certain legislation and 
practices in member states are incompatible with the judgments of the CJEU in the cases 
of Ouhrami and KA and others. In KA and others, the CJEU has paid attention to 
fundamental rights such as the respect for private and family life (Art. 7 EU Charter) and 
the best interests of the child (Art. 24(2) EU Charter). However, it is striking to see that the 
EU Return Handbook of the European Commission pays no attention to the rich case law 
of the ECtHR on entry bans and the ECHR. It is recommendable for the member states to 
follow the case law of ECtHR as a minimum level of protection for the third country 
nationals in cases where an entry ban is considered. Specific case law that I would like to 
highlight concerns Article  3 ECHR (non-refoulement, national security, medical 
treatment), Article  8 ECHR (private life, family life, balance in cases with criminal 
offences) and Article 13 ECHR (effective remedy). These ECHR provisions are in some 
cases the reason for not issuing an entry ban. In the Recast Return Directive the ground 
‘fundamental rights’ could be added as a reason for not issuing an entry ban.

In the Ouhrami judgment, the CJEU held that an entry ban starts at the moment the 
person concerned actually complies with his return obligation. In my view, the Ouhrami 
judgment is clear for the migrant that the starting point of the entry ban is when he 
actually starts complying with his return obligation. If the illegal migrant stays in the 
member state, the term of this coercive measure will not start to run. As a result, the 
effectiveness of the entry ban as return measure for the state is much better than when the 
starting point of the entry ban would be when the migrant was issued an entry ban and the 
duration of the entry ban would run while that person could stay in the EU. The Ouhrami 
judgment is in line with the principle of legal certainty.

Regarding the penalization of entry bans, the Return Directive does not provide for 
sanctions for breaching an entry ban. Criminal law and rules on criminal procedure are 

1424 See more in detail: A. Pahladsingh (2020), pp. 105-124.
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not found in the Return Directive.1425 In Section  4.3 the use of criminal sanctions is 
discussed, and the case law of the CJEU also applies to the entry ban. In its settled case law 
the CJEU has repeatedly stated (see the cases El Dridi, Achughbabian, Sagor, Celaj, Filev 
and Osmani and Affum) that member states have no competence to adopt criminal law 
measures that undermine the objective of the Return Directive, namely the (voluntary) 
return of the illegal migrant. However, it is striking to see that the CJEU did not refer to 
fundamental rights at all and only used the principle of proportionality (see also Chapter 4). 
In the member states, legal proceedings will raise questions about the proportionality of 
criminal sanctions for the migrant’s violation of an entry ban. This may concern the 
sanction itself, the length of the prison sentence or the amount of the fine. In regard to 
determining whether criminal sanctions should be imposed on migrants who violate the 
entry ban, I advise the member states, when viewed from the crimmigration review 
framework (in particular, the legitimacy of criminal sanctions perspective) to at least 
include the following interests in this assessment, such as the cost of the criminal sanctions, 
the capacity involved and the fundamental rights of the migrant. Furthermore, I propose 
that the member states should further investigate whether the criminal enforcement by 
the member state regarding the violations of the instruments of the Return Directive, such 
as the return decision and entry ban, is effective. In this regard, the question arises as to 
whether the imposition of criminal sanctions for the violation of the return decision and 
entry ban leads to more returns of illegal third-country nationals or whether the returns 
are undermined by these criminal measures.1426

The question is whether member states can take administrative or criminal measures 
against the illegal migrant who has violated the obligations of the entry ban. This is not 
regulated in the Return Directive. The CJEU explained in the case of Celaj that the Return 
Directive gives member states the discretion to legislate for the imposition of a prison 
sentence on a migrant if that person re-enters the territory of that member state before the 
expiry of the entry ban period and has thus violated the obligation under the imposed 
entry ban. The member states are obligated in this situation to assess the fundamental 
rights of the illegal migrant.1427 In my view the distinction made by the CJEU between the 
case of Celaj and the cases of El Dridi and Achugbabian, who were subject to the first 
return procedure, is not convincing. The CJEU allows member states to impose criminal 
sanctions on illegally staying third-country nationals who return to the territory of the 
member states before the expiry of the entry ban. The CJEU approved the possibility for 

1425 M. Garcia (2015).
1426 J.R.K.A.M. Waasdorp and A. Pahladsingh (2016c).
1427 EC 28 March 2014, EU return Policy, COM(2014) 199 final, p. 24: “The above-mentioned rulings have 

resulted in a wide range of changes to national legislation in the countries examined and several Member 
States have recently changed their legislation as a consequence of this jurisprudence.”
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member states to lay down criminal sanctions against illegally staying third-country 
nationals for whom the application of the procedure established by that Directive resulted 
in them leaving and who then re-enter a member state in breach of an entry ban. Viewed 
from within the crimmigration review framework (in particular, the legitimacy of criminal 
sanctions), the justification by the CJEU in the case of Celaj is not plausible because 
imprisonment, whether imposed for illegal stay or re-entry, will delay the migrants’ return 
and undermine the main objective effectiveness of the Return Directive, which is the 
(voluntary) return of the illegal migrant. Although general prevention signal is important, 
the question is, however, whether it is not against the aim of the Return Directive for 
criminal sanctions to be applied instead of the return procedure. The criminalization of 
the third country national and also the capacity of criminal law enforcement as well as the 
costs to society are not proportional in comparison with the application of the return 
procedure. In this regard the EU legislature did not set out what the consequences are for 
the duration of the entry ban if the illegal third country national re-enters before its 
expiration. In my view the consequence for the duration of the entry ban is that the entry 
ban is suspended and the time stopped until the illegal third country national leaves the 
EU. Another option is that the entry ban can be withdrawn and a new entry ban issued for 
a longer period as the third country national did not fulfil his legal obligations by re-
entering the EU within the duration of the first entry ban. It is a recommendation for the 
EU legislature to settle this issue in the Recast Return Directive by setting out what the 
legal consequences are when the third country national returns to the territory of the 
member states within the duration of that re-entry ban.

For the legal practice, the CJEU plays an essential role in the interpretation of the provisions 
of the Return Directive. The national courts have the important task of cooperating with 
the CJEU in this regard to submit questions of validity and interpretation of EU law to the 
CJEU through the preliminary ruling procedure. In national proceedings, national courts 
should ensure that, in proceedings concerning the entry ban, the fundamental rights of 
the migrant and the principle of proportionality are carefully considered in the decision-
making by the member state of the migrant. The Return Directive gives the member states 
discretion in deciding how to transpose the provisions into national law, which leads to 
the situation that there are major differences between the member states regarding the 
application and (criminal) enforcement of the entry ban.
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6.1  Introduction

In Europe the principle of habeas corpus is codified for the first time in public law in the 
Magna Carta Libertarum.1428 The habeas corpus rule was stated as follows:

“No free man shall be seized or imprisoned, or stripped of his rights or 
possessions, or outlawed or exiled, or deprived of his standing in any other 
way, nor will we proceed with force against him, or send others to do so, except 
by the lawful judgement of his equals or by the law of the land. To no one will 
we sell, to no one deny or delay right or justice.”1429

Most of the literature uses the term ‘immigration detention’ for the detention of migrants. 
In most EU member states, all foreign nationals are placed “in the same detention system 
in the same locations and under similar circumstances”.1430 In the literature there seems to 
be a contradiction between immigration detention and criminal detention. There has 
been a clear movement in the EU towards the criminalization of migration and of migrants 
themselves (see Chapter  2).1431 The criminalization of the migrants is taking place in 
society through an increase in the use of detention in relation to migrants. In politics and 
the media, migration is often associated with security problems, where the migrant is seen 
as a danger to society. Mitchell & Sampson have pointed out that “[d]etention has 
increasingly become a preferred means for States to maintain and assert their territorial 
authority and legitimacy, and respond to mounting political pressures regarding border 
security”.1432 Silverman & Massa qualify immigration detention as “[t]he holding of foreign 
nationals, or non-citizens, for the purposes of realising an immigration-related goal”.1433 

1428 King John of England, on 15 June 1215, issued the Magna Carta. Only three of its original 63 clauses remain 
part of English law today, one being the principle of habeas corpus. See more A. Bozhinovski, ‘The Influence 
of Magna Carta Libertatum in the Development of the Principle of Rule of Law’, SEEU Review, volume 11, 
no. 1, (2015), pp. 175-182.

1429 Art. 39 Magna Carta: www.bl.uk/learning/timeline/item95692.html.
1430 A. Tsourdi, E. Pétin, and J. De Bruycker, Alternatives to Immigration and Asylum Detention in the EU: Time 

for Implementation, Brussels: Institute for European Studies of the Université Libre de Bruxelles (2015).
1431 One can find an extensive review of literature on this topic in the following article: J. Parkin (2013).
1432 R. Sampson and G. Mitchell, ‘Global Trends in Immigration Detention and Alternatives to Detention: 

Practical, Political and Symbolic Rationales’, Journal on Migration and Human Security, volume 3, no. 35, 
(2013), pp. 97-121.

1433 S. Silverman and E. Massa, ‘Why Immigration Detention is Unique’, Population, Space and Place, volume 
18, (2012), p. 679.
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They emphasize that it “represents a deprivation of liberty” and “takes place in a designated 
facility in the custody of an immigration official”.1434 The European Migration Network 
describes it as a “non-punitive administrative measure ordered by an administrative or 
judicial authority(ies) in order to restrict the liberty of a person through confinement so 
that another procedure may be implemented”.1435 Detention of the migrant can take place 
at the border or on the territory of the member state.

In EU law, the right to liberty or against arbitrary deprivation of liberty is enshrined in the 
following three sources of fundamental rights: in Article 6 of the EU Charter, in Article 5 
ECHR and as a general principle of EU law. Imposing detention for the purpose of removal 
is a serious interference with the right of liberty and is permitted only in exceptional 
circumstances and must not be arbitrary. In this context, arbitrariness means that the 
member state must comply with the law, while also taking into account the principles of 
necessity and proportionality.1436 States have the right to control the access and admission 
of persons, including migrants, to the territory. The UN Working Group on Arbitrary 
Detention (WGAD) recognized “the sovereign right of States to regulate migration”.1437 
Detention is thus a means for the member states to give substance to the member states’ 
right to determine which migrants have the right to enter and stay on the territory of the 
member states.1438 However, as Vohra has explained, member states “do not have an 
unlimited or unfettered authority over migration issues. International law and the growth 
of international human rights law limit state authority over immigration detention”.1439

Article 15 of the Return Directive defines the grounds and procedure for detention in the 
context of a return procedure. In particular, it limits the resort to detention as a measure 
of last resort. The detention should be as short as possible and may only take place if the 
return procedure is ongoing. In addition, an illegal third-country national in detention 
“must be released if there is no reasonable prospect of removal”, according to Article 15(4) 
of the Return Directive. The maximum duration of the detention measure is 18 months. 
Articles 16 and 17 of the Return Directive establish detention conditions.

1434 S. Silverman and E. Massa (2012).
1435 European Migration Network Glossary, a tool for better comparability (2018).
1436 See more https://odysseus-network.eu/wp-content/uploads/2015/02/FINAL-REPORT-Alternatives-to-

detention-in-the-EU.pdf.
1437 UN Working Group on Arbitrary Detention, 10 January 2010, Report A/HRC/13/3058.
1438 G.N. Cornelisse, Immigration Detention and Human Rights, Rethinking Terrotorial Sovereignity, Leiden/

Boston: Martinus Nijhoff Publishers (2010).
1439 S. Vohra, ‘Detention of Irregular Migrants and Asylum Seekers’, in: R. Cholewinski, R. Perruchoud and 

E. McDonald (Eds.), International Migration Law – Developing Paradigms and Key Challenges, The Hague: 
T.M.C. Asser Instituut (2007).
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In this chapter I will analyse the legal requirements of the detention measure and detention 
conditions as set out in the Return Directive in relation to crimmigration. The 
crimmigration phenomenon will be assessed at the end of every section. As set out in 
Chapter 2, in this book crimmigration is reviewed from mainly three perspectives: the 
effective measures and the fundamental rights protection of the migrant (first perspective), 
the legitimacy of criminal sanctions (second perspective) and the legal position of the 
migrant (third perspective). These three perspectives constitute the review framework on 
the basis of which the phenomenon and law of crimmigration in this chapter is analysed 
and valued.

I will begin with the relationship between the EU Charter and the ECHR in order to 
analyse the fundamental rights protection (first part of the crimmigration perspective) 
and to provide an overview of the applicable legal framework (Section 6.2). Section 6.3 
provides an overview of the detention of third country nationals in the EU. The lawfulness 
of the detention such as the substantive and procedural requirements are discussed in 
Section 6.4 and the necessity and proportionality test in Section 6.5. In Section 6.6 the 
judicial review by the national courts is discussed. Section 6.7 covers the grounds to end 
the detention, and Section 6.8 covers the compensation for unlawful detention. Section 6.9 
discusses the situation after detention, while in Section  6.10 the focus is on detention 
conditions and Section 6.11 deals with the emergency situation. Section 6.12 concludes 
the chapter.

6.2  Relation between EU Charter and ECHR and Applicable Legal 
Framework

Article 6 of the EU Charter states that “everyone has the right to liberty and security of 
person”, and any detention measure constitutes a limitation to the right of liberty. 
According to Article 52 (3) of the EU Charter and the Explanations thereto guarantees 
“that the meaning and scope of those rights in the EU Charter shall be the same as those 
laid down by the said ECHR”.1440 This means that the right to liberty under Article 5 ECHR 
is the minimum level of protection to be accorded to the corresponding right to liberty as 
enshrined in Article  6 of the EU Charter.1441 However, according to Article  52(3) EU 
Charter, EU law “may provide a more extensive protection than under the ECHR”. In line 
with the Melloni judgment1442 of the CJEU, such higher protection under the EU Charter 

1440 Explanations relating to the Charter of Fundamental Rights, OJ C 303, 14 December 2007, pp. 17-35.
1441 J. de Coninck (2019), pp. 55-70.
1442 CJEU Judgement of 26 February 2013, in Case C-399/11, Melloni, ECLI:EU:C:2013:107.
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is only allowed when it does not affect “the primacy, unity and effectiveness of EU law”.1443 
This demonstrates the primacy and autonomous nature of EU law. In my research 
regarding fundamental rights protection (the first perspective of the crimmigration review 
framework), the starting point is the EU Charter, which contains the minimum level of 
protection of fundamental rights in the EU.1444 The EU is allowed to secure a higher level 
of protection for an individual than under the ECHR. Problems will arise when the 
fundamental rights protection under the EU Charter is lower for the individual than 
under the ECHR. What does that mean? In situations in which the fundamental rights 
protection under EU law is lower than under Article 5 ECHR, the level of the fundamental 
rights protection in the light of Article 53 of the EU Charter has to be the minimum level 
provided under Article 5 ECHR. These situations will be analysed in this chapter. In the 
interest of providing a good overview of the minimum level of protection of the 
fundamental rights of the migrant in detention, it is necessary to have an overview of the 
principles under Article 5 ECHR. Currently, there is much case law of the ECHtR regarding 
detention of migrants under Article 5 ECHR, which will be researched in order to assess 
the minimum level of fundamental rights protection for illegal third country nationals in 
detention. Furthermore, in EU law the EU Charter and ECHR are used for interpreting 
secondary EU law (such as Directives and Regulations). The CJEU will review whether the 
provisions in secondary EU law (in this case the Return Directive) violate the EU Charter 
and the ECHR. This judicial review of the CJEU is a not a full judicial review as the EU 
legislature has discretionary power. Viewed from within the crimmigration review 
framework (in particular, the fundamental rights protection of the migrant), clarification 
of the relationship between the ECHR and EU Charter is necessary to determine what the 
minimum level of fundamental rights protection of the illegal third country national is in 
the context of the detention measure and conditions.1445

6.2.1  Scope of Article 5 ECHR in Relation to Immigration Detention

Article 5 ECHR regulates “the right to liberty and security of a person”. The case law of the 
ECtHR shows that the purpose of this right is “to prevent arbitrary or unjustified 
deprivations of liberty”.1446 The aim is to ensure that no person is arbitrarily deprived of 

1443 Case C-399/11, Melloni, p. 60.
1444 See more M. de Mol, De directe werking van de grondrechten van de Europese Unie, Oisterwijk: Wolf Legal 

Publishers (2014).
1445 For more about the role for the member states and national courts regarding fundamental rights, see 

M. Bobek and J. Adams-Prassl, The EU Charter of Fundamental Rights in the Member States, Oxford: Hart 
Publishing (2020).

1446 ECtHR 8  July  2004, Ilascu and others v. Moldavia and Russia, Appl. no.  48787/99, p.  461; ECtHR 
22 December 2020, Selahattin Demirtas v. Turkey (No 2), Appl. no. 14305/17, p. 311. See more W. Schabas 
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their liberty.1447 In this regard, a distinction must be made between the right to liberty as 
protected by Article  5 ECHR and the right to freedom of movement as protected by 
Article 2 of Protocol No. 4 ECHR.1448 The ECtHR has clarified that the difference between 
deprivation of liberty (Art. 5 ECHR) and restriction on the freedom of movement (Art. 2 
of Protocol No. 4 ECHR) is “one of degree or intensity and not of nature or substance”.1449 
The ECtHR has pointed out that the following factors in each situation should be assessed 
by member states to determine which fundamental right applies to a person’s situation 
“taking into account a range of criteria, such as the type, duration, effects and manner of 
implementation of the measure in question”.1450

The qualification under which fundamental right the person in question will fall differs 
from one case to another and is sometimes difficult to determine.1451 Yet there are clear 
examples of detention, such as a person being locked up in a cell, which falls under 
Article 5 ECHR.

The ECtHR always independently reviews whether there is deprivation of liberty in the 
specific case and is not bound by the classification of the measure in national law.1452 It is 
also important that when the ECtHR is reviewing whether the deprivation of liberty has 
taken place, there is always an objective as well as a subjective element. The objective 
element relates to a particular space where the person has been deprived of his liberty for 
a period.1453 The subjective element refers to the circumstance that the person in question 
has not given consent to be deprived of his liberty.1454 The following objective factors are 
reviewed by the ECtHR to determine whether a person is deprived of his liberty such as 
“the possibility to leave the restricted area, the degree of supervision and control over the 
person’s movements, the extent of isolation and the availability of social contacts”.1455 The 
fact that a person is not handcuffed, put in a cell or otherwise physically restrained does 

(2015), p. 226.
1447 European Union Agency for Fundamental Rights (FRA), Handbook on European law relating to asylum, 

borders and immigration, 2014, pp. 144-145.
1448 ECtHR 8 June 1976, Engel and Others v. the Netherlands, Appl. no. 5100/71; 5101/71; 5102/71; 5354/72; 

5370/72, p. 58; ECtHR 23 February 2012, Creangă v. Romania, Appl. no. 29226/03, p. 92.
1449 ECtHR 6 November 1980, Guzzardi v. Italy, Appl. no. 7367/76, p. 93.
1450 ECtHR 15  March  2012, Austin and Others v. the United Kingdom, Appl. no.  39692/09, 40713/09 and 

41008/09, p. 57. See also Engel and Others v. the Netherlands, pp. 58-59.
1451 Guzzardi v. Italy, p. 95.
1452 ECtHR 5 October 2004, H.L. v. the United Kingdom, Appl. no. 45508/99, p. 90; Creangă v. Romania, p. 92.
1453 ECtHR 16  June  2005, Storck v. Germany, Appl. no.  61603/00, p.  74; ECtHR 17  January  2012, Stanev v. 

Bulgaria, Appl. no. 36760/06, p. 117.
1454 Ibid.
1455 Ibid.
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not constitute a decisive factor in establishing the existence of a deprivation of liberty.1456 
The ECtHR does not accept that a person’s right to liberty ceases to apply in a situation 
where the person has surrendered to the authorities for detention, particularly in a 
situation where the person is unable to decide or where the person disagrees with the 
decision of the authorities.1457

The following two situations are not protected by the right to liberty as referred to in 
Article 5 ECHR. The first situation is related to measures in a prison. The second situation 
is related to security checks1458 on air travellers.1459 However, there are situations of 
deprivation of liberty outside formal arrest and detention that fall within the scope of 
Article  5 ECHR. In the context of immigration, I call attention to the confinement in 
airport transit zones.1460 In Amuur v. France1461 and Riad and Idiab v. Belgium1462 and in 
Nolan and K. v. Russia,1463 all migrants were detained in the transit zone of an airport. The 
ECtHR did not accept the member states’ argument that there was no detention at the 
airport as the migrant had the option to fly out of the country. In these 3 cases, the ECtHR 
came to the conclusion that there had been an unlawful deprivation of liberty within the 
meaning of Article 5 of the ECHR.

The ECtHR’s ruling in the Amuur v. France case is an important judgment in the context 
of immigration and the assessment of deprivation of liberty of a migrant.1464 A member 
state is bound by the provision of Article 5 ECHR and cannot refuse its application on the 
argument that the asylum seeker is not on the territory or that they can leave the country 
at any time. Cornelisse points out that the member states have the sovereign right to 
regulate the entry of migrants. This, she argues, means “that the ECtHR has acknowledged 
at the same time the actualities of individual movement in a global political system based 
on territoriality”.1465 There is no deprivation of liberty in a situation where a migrant 
receives an order to reside in a specific place. The migrant will only be deprived of liberty 
if the restriction in a transit zone is linked to the duration of the measure. The CPT has 
adopted a very similar position, recognizing the existence of a

1456 ECtHR 23 July 2013, M.A. v. Cyprus, Appl. no. 41872/10, p. 193.
1457 H.L. v. the United Kingdom.
1458 ECtHR (dec) 4 May 2000, Bollan v. the United Kingdom, Appl. no. 42117/98. In appropriate cases, issues 

may arise however under Arts. 3 and 8 ECHR.
1459 ECtHR (dec) 15 October 2013, Gahramanov v. Azerbaijan, Appl. no. 26291/06, p. 41.
1460 ECtHR 25 June 1996, Amuur v. France, Appl. no. 19776/92; ECtHR 27 November 2003, Shamsa v. Poland, 

Appl. no. 45355/99, 45357/99.
1461 Amuur v. France.
1462 ECtHR 24 January 2008, Riad and Idiab v. Belgium, Appl. no. 29787/03 and 29810/03.
1463 ECtHR 12 February 2009, Nolan and K. v. Russia, Appl. no. 2512/04.
1464 The ECtHR decided in the same sence in Riad and Idiab v. Belgium.
1465 G.N. Cornelisse (2010), p. 281.
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“variety of custodial settings, ranging from holding facilities at points of entry 
to police stations, prisons and specialised detention centres which amount to 
a deprivation of liberty within the meaning of Article 5(1)(f) of the ECHR”.1466

In the case of Ilias and Ahmed v Hungary, the ECtHR follows the main considerations 
from the judgment in the Amuur v France case.1467 A crucial difference from the situation 
in the Ilias and Ahmed v Hungary case was that the migrants in the Amuur v France case

“could not leave without authorization to board an airplane and without 
diplomatic assurance concerning their only possible destination, Syria, a 
country not bound by the UN Geneva Convention Relating to the Status of 
Refugees”.1468

In Ilias and Ahmed v Hungary it was possible for the migrants to go to the border with 
Serbia and enter there. An important aspect here is that Serbia is bound by the ‘UN Geneva 
Convention Relating to the Status of Refugees’.1469 The ECtHR understood that the 
migrants feared serious shortcomings in the Serbian asylum procedure and that 
deportation could follow to the Republic of North Macedonia or Greece as a result.1470 The 
decisive factor seems to be that the migrants did not fear a “direct threat to their life or 
health”.1471

Article 5(1) ECHR provides an exhaustive list of permissible exceptions to the right to 
liberty, and any detention measure must fall within the scope of one (or more) of these 
exceptions.1472 Article 5(1)(f) ECHR provides the legal ground for detaining individuals 
within an asylum and migration context. This does not, however, prejudice the possibilities 
to detain under the other grounds of Article 5 ECHR (Art. 5(1) (a-e) ECHR). Article 5(1)
(f) ECHR contains two limbs.1473 The first limb holds that asylum seekers may indeed be 

1466 7th General Report of the European Committee for the Prevention of Torture and Inhuman or Degrading 
Treatment or Punishment(CPT) 22 August 1997, Foreign nationals detained under aliens legislation / B. 
Detention facilities, https://atlas-of-torture.org/en/document/5moxzohjrd43fctm2r442t9?page=1.

1467 ECtHR 21 November 2019, Ilias and Ahmed v. Hungary, Appl. no. 47287/15, p. 239.
1468 On this point Ilias and Ahmed v. Hungary can also be distinguished from ECtHR 21 November 2019, Z.A. 

and Others v. Russia, Appl. no. 61411/15, p. 154, where the ECtHR observed that “…unlike in land border 
transit zones, in this particular case leaving the Sheremetyevo airport transit zone would have required 
planning, contacting aviation companies, purchasing tickets and possibly applying for a visa depending on 
the destination”.

1469 Ilias and Ahmed v. Hungary, p. 241.
1470 Ibid., p. 242.
1471 Ibid.
1472 ECtHR 23 July 2013, Suso Muso v. Malta, Appl. no. 42337/12, p. 89.
1473 Saadi v. Italy, p. 64.
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detained for the purpose of preventing unauthorized entry into the country.1474 In Saadi v. 
United Kingdom the ECtHR confirms that this legal basis for detention is not to be 
interpreted too restrictively and that it may include detention of individual asylum seekers 
that voluntarily avail themselves to the immigration authorities for the purpose of 
submitting an asylum application.1475 In Suso Musa v Malta the ECtHR clarifies that “the 
scope to detain under the first limb of Article 5(1)(f) ECHR is fairly broad”.1476

In addition, detention under this first limb may not be arbitrary. The ECtHR requires that 
factors such as the following are reviewed: the close link of the detention with the grounds 
for detention, good faith of the relevant authorities, the length of detention, and the 
conditions of detention. In A. and Others v United Kingdom the ECtHR clarified that 
detention cannot be permitted under the first limb for purely preventive security reasons, 
such as national security and public order, insofar as no specific charge has been made 
against the asylum seeker.1477 The second limb of Article 5(1)(f) ECHR holds that detention 
may also be permitted for the purpose of effectuating deportation or extradition.1478 The 
legal basis for detention under the second limb requires solely that the detention is 
intended to facilitate deportation or extradition. This entails that as soon as a return 
procedure is pending, states are allowed to detain migrants as long as the measure is not 
arbitrarily imposed. The arbitrariness of the detention is determined similarly to 
arbitrariness in the sense of the first limb of Article 5(1)(f) ECHR.1479 Within this context 
the condition of due diligence should be emphasized.1480 This condition requires that the 
return proceedings be effectively, actively and diligently under way and that the ground 
for detention is closely connected to the ground for detention under the ECHR. If the 
entirety of these conditions is not met for the detention based on the second limb of 
Article 5(1)(f) ECHR, it will be deemed arbitrary and will thus cease to be legitimate.1481

6.3  Detention of Third Country Nationals and EU Law

In the EU the use of detention of migrants was an issue that was left largely to the discretion 
of individual member states as there was no EU legislation on this matter. The member 
states were obliged to use detention measures in conformity with international law and, in 

1474 Ibid., pp. 64-65.
1475 Saadi v. Italy.
1476 Suso Muso v. Malta, p. 89.
1477 ECtHR 19 February 2009, A. and Others v. United Kingdom, Appl. no. 3455/05, pp. 171-172.
1478 Saadi v. Italy, p. 72.
1479 Saadi v. Italy.
1480 Suso Musa v. Malta, p. 91.
1481 Guide on Art. 5 of the Convention, p. 20.
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particular, the ECHR. After 2008 detention in the context of immigration and asylum 
procedures have been laid down in different EU legal instruments such as regulations and 
directives.1482 The detention of illegal third-country nationals and asylum seekers in the 
EU has been laid down in different pieces of legislation. The different EU rules have 
different aims, and the detention grounds are therefore different. However, there are some 
common definitions such as ‘detention’ and the ‘risk of absconding’ in these different 
pieces of EU legislation. Furthermore, a person can be detained at different times under 
different EU laws. For example, an asylum seeker who is detained will fall within the scope 
of the Reception Conditions Directive, and after a negative asylum request the detention 
can be upheld under the Return Directive. It is therefore necessary to have an overview of 
all the relevant EU laws governing detention in an immigration and asylum context as 
these other EU rules can be relevant for the Return Directive.

6.3.1  Detention in the Context of Return

The Return Directive allows member states to detain only when the illegal third country 
nationals are “subject to return procedures in order to prepare the return and/or carry out 
the removal process”.1483 The Return Directive states that “detention shall be for as short a 
period as possible”.1484 However, it does allow for the detention of an illegal third country 
national for up to 6 months, with the possibility of extension for another 12 months if 
certain grounds are fulfilled.1485

6.3.2  Detention in the Context of Asylum

There are six grounds for detention in Article 8(3) of the Reception Conditions Directive. 
This Directive also guarantees detained asylum seekers rules on detention conditions in 
the detention centre.1486 The first ground for detention is “to determine or to verify the 
nationality or identity”.1487 The second ground states that detention can be applied

“if it proves necessary in order to determine those elements on which the 
application for international protection is based, which could not be obtained 

1482 G.N. Cornelisse, ‘The Constitutionalisation of Immigration Detention: Between EU Law and the European 
Convention on Human Rights’, Global Detention project, Working Paper No. 15, (2016b), pp. 1-2.

1483 EU citizens and their family members can be detained under Directive 2004/38/EC.
1484 Art. 15 Return Directive.
1485 Ibid.
1486 Directive 2013/33/EU. See Arts. 10 and 11 Reception Conditions Directive.
1487 Art. 8(3)a Reception Conditions Directive.
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in the absence of detention, in particular when there is a risk of absconding of 
the applicant”.1488

The third ground is when the asylum seeker is in a procedure regarding “his right to enter 
the territory”.1489 The fourth ground for detention is when an illegally staying third-country 
national “who is already detained in the context of the Return Directive, and who applies 
for asylum solely in order to delay or frustrate the removal”.1490 In the fifth place, applicants 
can be detained “when public order or national security require their detention”.1491 The 
sixth and final ground for detention refers to the Dublin III Regulation1492 and concerns 
those who are subject to a transfer procedure.

In regard to asylum, no maximum time limit for detention is set. The Asylum Procedures 
Directive prohibits member states in Article 26 from detaining people “for the sole reason 
that they are an asylum seeker”.1493

6.3.3  Detention in the Context of the Dublin III Regulation

The Dublin III Regulation aims to ensure that only one member state is responsible for 
examining an asylum application, and it sets out a number of criteria to determine which 
member state that should be, together with detailed arrangements for the transfer of 
asylum seekers from one member state to another. The 2013 Dublin III Regulation forbids 
member states from detaining a person solely because he or she is subject to the 
regulation.1494 Within the context of this regulation, there is only one legal ground 
permitting member states to detain. This is the situation in which “the person poses a 
significant risk of absconding”.1495 Detention on this ground is only permissible on 
objective criteria defined by national law, with “an individual assessment, and when other 
less coercive measures prove ineffective”.1496 Article 28 (3) of the Dublin III Regulation 
states that “the duration of the detention should be as short as possible”. However, there is 
a maximum period for detention. If a Dublin transfer does not occur within three months, 
the person must be released.1497 The Dublin III Regulation declares the Reception 

1488 Art. 8(3)b Reception Conditions Directive.
1489 Art. 8(3)c Reception Conditions Directive.
1490 Art. 8(3)d Reception Conditions Directive.
1491 Art. 8(3)e Reception Conditions Directive.
1492 Art. 8(3)f Reception Conditions Directive.
1493 Art. 26 Directive 2013/32/EU.
1494 Regulation (EU) No 604/2013.
1495 Art. 28(2) Regulation (EU) No 604/2013.
1496 Ibid.
1497 CJEU judgment 13 September 2017, in Case 60/16, Mohammad Khir Amayry, ECLI:EU:C:2017:675.
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Conditions Directive applicable in relation to the conditions and guarantees accorded to 
detained persons.1498

All these instruments require that detention be a proportionate measure and only to be 
resorted to after the consideration of individual circumstances, which is in line with the 
right to liberty (Art. 6 EU Charter and Art. 5 ECHR).

6.3.4  Definition of Detention

Article 2h of the Reception Conditions Directive states ‘detention’ as “confinement of an 
applicant by [an EU] Member State within a particular place, where the applicant is 
deprived of his or her freedom of movement”. There is no definition in the Return Directive 
regarding the term of ‘detention’. The CJEU clarified in the case of FMS and Others that 
there is nothing to support the view that the EU legislature intended to give the concept of 
‘detention’, in the context of the Return Directive a different meaning from that which it 
has in the context of the Reception Conditions Directive.1499 In this case all applicants were 
ordered to remain in the Röszke transit zone in Hungary. Obligatory residence in the 
transit zone is provided for by Hungarian law in a case of crisis caused by mass immigration. 
The authorities do not regard obligatory residence in the transit zone as a deprivation of 
liberty, because, they claim, applicants whose applications for asylum have been rejected 
can leave the transit zone if they wish to do so in the direction of Serbia. There is no 
judicial remedy available to contest their placement in the transit zone. After the rejection 
of their asylum application, the migrants were obliged to stay in the transit zone. The 
Hungarian authorities have contacted the Serbian authorities regarding the transfer of the 
rejected asylum seekers. Serbia has informed the Hungarian authorities that these migrants 
will not be taken back because they entered Hungary legally. Therefore, the readmission 
agreement between Hungary and Serbia is not applicable, and no transfer will take place. 
Subsequently, the Hungarian authorities amended the return decision by changing the 
country of return to Afghanistan and Iran, respectively. The CJEU points out that the 
obligation of the migrants to stay permanently in a closed transit zone should be seen as 
detention within the meaning of the Reception Directive and Return Directive. The 

1498 Art. 28(4) Regulation (EU) No 604/2013.
1499 Joined Cases C-924/19 PPU en C-925/19 PPU, FMS and Others, p. 224: “Article 8(3)(d) RCD, refers expressly, 

among the permissible cases of ‘detention’, within the meaning of that directive, to a case in which the third-
country national concerned is already detained subject to a return procedure under the Return Directive, 
which supports the interpretation according to which the concept of “detention”, within the meaning of 
those two directives, covers one and the same reality.”
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consequence of this is that the guarantees in both directives apply to the migrants.1500 The 
CJEU followed the same reasoning and conclusion in the infringement of the European 
Commission against Hungary in which the transit zone in Röszke was also reviewed.1501 
The CJEU judgment in FMS and Others is also interesting with regard to the question of 
when restrictions at the border zone fall within the scope of the right to liberty as 
mentioned in Article 5 ECHR. Earlier, the ECtHR ruled in the case Ilias and Ahmed v 
Hungary that the restrictions imposed on Ilias and Ahmed as asylum seekers in the Röszke 
transit zone did not qualify as deprivation of liberty that would merit the protection of 
Article 5 ECtHR. With regard to the same living conditions of the migrants in the same 
transit zone, the ECtHR concluded that Article  5 ECHR had not been violated. The 
outcome at the CJEU was different from the one at the ECtHR, as the CJEU provided 
more protection to the migrants in the Hungarian transit zone. However, there are some 
important differences between the case of Ilias and Ahmed v Hungary and the case of FMS 
and Others. Some of these are the applicable domestic legal framework in 2015, the time 
spent in detention and the situation in 2015. The situation in 2015 was seen by the ECtHR 
as a crisis situation that “necessitated rapidly putting in place measures”.1502 The question 
arises as to whether EU law protects migrants better in transit zones at the airports? 
According to Callewaert, this is not necessarily the case.1503 He points out that the stay of 
migrants in a transit zone and that classification as detention is a precondition for the 
entry into force of the maximum detention period of four weeks laid down in Article 43(2) 
of the Asylum Procedures Directive, which applies to asylum seekers. Under EU asylum 
law, an abstract period of four weeks applies, which only applies in the event of detention. 
Article 5 ECHR assesses on “a case-by-case basis” whether there is detention, whereby the 
living conditions of the case are assessed for the question of whether there is detention.1504 
In such situations national courts of EU member states are obligated to apply the higher 
protection of the EU Charter (Art. 52(3) of the EU Charter). The ECtHR ruled, just as the 

1500 These guarantees include being based on a reasoned detention decision; consisting of a measure of last 
resort, following an individualized assessment of the case, its necessity and proportionality; and effective 
judicial review should be available.

1501 CJEU Judgment of 17 December 2020, in Case C-808/18, Commission v. Hungary: ECLI:EU:C:2020:1029: 
Hungary has failed to fulfil its obligations under EU law in the area of procedures for granting international 
protection and returning illegally staying third-country nationals. In particular, restricting access to the 
international protection procedure, unlawfully detaining applicants for that protection in transit zones and 
moving illegally staying third-country nationals to a border area, without observing the guarantees 
surrounding a return procedure, constitute infringements of EU law.

1502 Ilias and Ahmed v. Hungary, p. 228.
1503 J. Callewaert, ‘Detention of Asylum Seekers in the Röszke Transit Zone: Judgment by the CJEU in the Case 

of FMS and Others’, European Fundamental Rights from a Global Perspective (2020), https://johan-
callewaert.eu/detention-of-asylum-seekers-in-the-roszke-transit-zone-judgment-by-the-cjeu-in-the-
case-of-fms-and-others/.

1504 Ibid.
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CJEU, on 2 March 2021,1505 in the case of R.R. and others v Hungary that the confinement 
of an Iranian-Afghan family, including three minor children, to the Röszke transit zone at 
the border of Hungary and Serbia between 19 April and 15 August 2017 violated Article 5 
ECHR. With this recent judgment of the ECtHR, in which there is no cross reference to 
the CJEU case law, there seems to be no divergence between the positions of the CJEU and 
the ECtHR regarding the detention in the Röszke transit zone.

In my view the CJEU judgments in the case of FMS and Others and Commission/Hungary 
are positive in the light of the crimmigration review framework (in particular, the legal 
position of the migrant) as it leads to coherence within EU law regarding the definition of 
detention. This is a crucial definition in respect of the restriction of the right to liberty of 
migrants (Art.  6 EU Charter and 5 ECHR). It is therefore important that the same 
definition and principles be applied to detention measures under the different EU 
legislative measures, which lead to legal certainty for the migrant. It is in the light of the 
principle of legal certainty to recommend that the EU legislature has to codify the FMS 
and Others ruling by laying down the definition of detention of the Reception Conditions 
Directive in the Recast Return Directive. Furthermore, the broad interpretation of the 
right of liberty (Art. 6 EU Charter) in both the judgments is a positive signal from the 
CJEU and gives more legal protection to migrants in the border procedure. There was 
deprivation of liberty in the transit zone of Röszke because the persons concerned cannot 
lawfully leave that zone of their own free will in any direction whatsoever. In particular, 
they may not leave that zone for Serbia since such an attempt would be considered 
unlawful by the Serbian authorities and would therefore expose them to penalties and 
might result in their losing any chance of obtaining refugee status in Hungary. The 
recognition that these situations amount to deprivation of liberty does justice to the 
realities of migration control in a way that the ECtHR judgment in Ilias and Ahmed failed 
to do. In this respect, national judicial authorities are obliged to apply EU law, which offers 
a higher level of protection than does the ECHR (Art. 52(3) of the EU Charter). Border 
procedures entail deprivation of liberty in most cases as it can be derived from the Asylum 
Procedures Directive, which has to be read in conjunction with the Reception Conditions 
Directive and Article 18 of the Charter.1506 In the light of the principle of legality it should 
be recommended that the EU legislature codifies this connection between these two 
Directives.

1505 ECtHR 2 March 2021, R.R. and others v. Hungary, Appl. no. 36037/17.
1506 G.N. Cornelisse, ‘Borders, Procedures and Rights at Röszke: Reflections on Case C-924/19 (PPU)’, Vrije 

Universiteit Amsterdam (2020b), https://research.vu.nl/en/publications/borders-procedures-and-rights-
at-r%C3%B6szke-reflections-on-case-c-924/fingerprints/?sortBy=alphabetically.
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6.4  Lawfulness of Detention

The right to liberty and security of the person can be found in various international law 
treaties.1507 The following international human rights treaties contain the right to liberty 
and security: the International Covenant on Civil and Political Rights (ICCPR),1508 the 
ECHR, the EU Charter, the American Declaration on the Rights and Duties of Man (‘the 
American Declaration’),1509 and the American Convention on Human Rights (ACHR).1510 
A person cannot waive his right to liberty,1511 which is not an absolute right.1512 The 
respective legal instruments regulate powers of detention prohibiting arbitrary deprivation 
of liberty and providing safeguards against ill-treatment of detainees.

According to case law of the ECtHR, detention of the migrant under Article  5 §  1 (f) 
ECHR is allowed under the following three conditions. The first condition is that “the 
detention should be in accordance with a procedure prescribed by law”. The second 
condition is that

“the measure of the detention of the migrant is to prevent unauthorised entry 
into the country or against a person whom action is being taken with a view to 
his or her deportation or extradition”.

The third condition is that “no detention which is arbitrary can be” compatible with 
Article 5 § 1 ECHR. The lawfulness of detention exists in two elements: the substantive 
and the procedural requirements. In this section, I will first discuss the substantive 
requirements in the light of the crimmigration perspective and then discuss the procedural 
requirements in the light of the same perspective.

6.4.1  Substantive Requirements

According to Article 15 (1) of the Return Directive, member states may detain a third-
country national, in particular, when:

1507 See, respectively, ICCPR, Art. 9; ECHR, Art. 5; EU Charter, Art. 6; American Declaration, Art. 1; ACHR, 
Art. 7.

1508 International Covenant on Civil and Political Rights, New York, 16 December 1966 (entered into force 
23 March 1976).

1509 American Declaration of the Rights and Duties of Man (Bogotá, Colombia, 1948).
1510 American Convention on Human Rights, San José, Costa Rica, 22  November  1969 (entered into force 

18 July 1978).
1511 European Commission on Human Rights, Report Relating to the Vagrancy Cases (19 July 1969), p. 174.
1512 M. Nowak, UN Covenant on Civil and Political Rights – CCPR Commentary, Kegl am Rein, Kehl am Rhein 

NP Engel Verlag (2005). See also HRC, General Comment No 35 (CCPR/C/GC/35, 2014) p. 10.
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“a-there is a risk of absconding or; b-the third-country national concerned 
avoids or hampers the preparation of return or the removal process. Any 
detention shall be for as short a period as possible and only maintained as long 
as removal arrangements are in progress and executed with due diligence”.

The wording of the Return Directive seems to be phrased as an indicative listing. This can 
be seen with the words ‘in particular’ in Article 15(1) of the Return Directive as the two 
grounds that are described in this provision will cover the main case scenarios to justify 
detention of the illegal third country national. The European Commission points out that 
the existence of a specific reason for detention must be individually assessed in each 
case.1513 According to the European Commission,

“a refusal of entry at the border, the existence of a SIS record, lack of 
documentation, lack of residence, absence of cooperation and other relevant 
indications/criteria need to be taken into account when assessing whether 
there is a risk of absconding and a resulting need for detention, but do not per 
se necessarily justify a detention measure”.1514

This means that it is not sufficient to detain a migrant simply because he is staying illegally 
on the territory of the member state.1515

According to Article 15 (5) of the Return Directive,

“detention shall be maintained for as long a period as the conditions laid down 
in Article  15 (1) of the Return Directive are fulfilled and it is necessary to 
ensure successful removal”.

The practice in the EU shows that detention under Article 15(1) of the Return Directive is 
not used in some member states for humanitarian reasons. These humanitarian reasons 
are related to specific vulnerable groups such as persons with serious health or mental 
issues and children.1516 These examples in which detention is not used can be qualified as 

1513 EC Return Handbook (2017), p. 139.
1514 Ibid.
1515 See also Recital 6 of the Return Directive.
1516 EMN Report (2017), p. 38: “unaccompanied minors; minors; family with minors or single parents with 

minors; parents who are the sole provider for their family; victims of trafficking; third-country national 
with health/mental issues that do not enable him/her to be detained; advanced pregnancy with 
complications; contagious disease requiring the placement in a close hospital ward.”
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situations in which the fundamental rights of vulnerable persons are protected in a 
sufficient way.

Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection of the migrant), these examples can be encouraged as immigration 
detention is not used in regard to vulnerable groups such as children and persons with 
health and mental problems as that would be a disproportional measure. By excluding 
these vulnerable groups, sufficient protection is provided, in general, for the fundamental 
rights of the freedom of liberty. The case law of the CJEU has clarified that the following 
two reasons for detention are not justified as a ground for detention under Article 15 (1) 
of the Return Directive. The first ground that is excluded is detention for the purpose of 
public order.1517 The second ground is detention of a person who is an asylum seeker.1518

Detention and Public Order
The CJEU clarified in the Kadzoev judgment that detention for reasons of public order 
alone is not permitted. The reason is that the possibility of maintaining or extending 
detention for public order reasons is not covered by the text of the Return Directive, and 
member states are not allowed to use immigration detention for the purposes of removal 
as a form of imprisonment.1519

The primary purpose of detention for the purposes of removal is to ensure that returnees 
do not undermine the execution of the obligation to return by absconding. The objective 
of Article 15(1) of the Return Directive is not to protect persons who pose a “threat to 
public order or national security”. In this respect, the CJEU stated in the case Kadzoev that 
“the possibility of detaining a person on grounds of public order and public safety cannot 
be based on the Return Directive”.1520 The CJEU follows a different approach in regard to 
the detention of asylum seekers under the Reception Conditions Directive. In the 
judgment JN the CJEU clarified that asylum seekers can be detained on the ground of 
‘public policy or national security’.1521 One of the reasons for this difference is that the 
Reception Conditions Directive has a clear ground for detention if the asylum seeker is a 
danger to “public order or national security”, which is lacking in the Return Directive. In 
this example the asylum seeker is criminalized. The difference in regard to allowing 
detention on the ground of ‘public order and national security’ but not under the Return 
Directive is hard to justify.

1517 CJEU Judgment of 30 November 2009, in Case C-357/09 PPU, Kadzoev, ECLI:EU:C:2009:741.
1518 Case C-534/11, Arslan.
1519 Case C-357/09 PPU, Kadzoev.
1520 Ibid., p. 70.
1521 CJEU Judgment of 15 February 2016, in Case 601/15 PPU, J.N., ECLI:EU:C:2016:84, p. 67.
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In the view of the European Commission, “the past behaviour of a person posing a risk to 
public order and safety may be used when assessing whether there is a risk of absconding”.1522 
In my view the member state should prove that the illegal third country national will not 
act in compliance with the law and will risk or hamper return or will abscond. The mere 
fact that the person was involved in criminal offences and was qualified as a ‘public order 
threat’ is insufficient to prove that the person will avoid return or will abscond. The 
member state needs more facts than past behaviour alone. In my view a justified example 
is that in the past the migrant violated migration-related obligations by using a false 
passport or other documents to obtain a residence permit. Another interesting point in 
this regard is the opinion of Advocate General De La Tour in Case C-241/21, in which he 
points out that the danger that a migrant will commit a criminal offence in the future is no 
reason to assume that the migrant national will hinder the return procedure.1523 The 
Advocate General rightly points to the principle of legal certainty in this situation, which 
precludes the detention of a migrant since the threat of future criminal offences is unclear, 
among other things, in the context of the foreseeability of the act.1524

Viewed from within the crimmigration review framework (in particular, the legitimacy of 
criminal sanctions), the CJEU judgment in the case of Kadzoev is positive. I agree that the 
primary purpose of the EU legislature regarding detention for the purposes of removal 
according to Article  15(1) of the Return Directive is to ensure that returnees do not 
undermine the execution of the obligation to return by absconding. The objective of 
Article 15(1) of the Return Directive is not to protect persons who pose a threat to public 
order or security. The protection of society against illegal third-country nationals for 
reasons of ‘public order’ must be realized through other pieces of legislation, for example 
through criminal law or through legislation in which the legal stay of the migrant is 
terminated for reasons of ‘public order’. Thereby, the illegal third country national is not 
criminalized by detention on grounds of public order or national security.

Risk of Absconding
In the case of Arslan, the CJEU clarified that it is not possible to maintain detention if a 
returnee submits an asylum application. The CJEU explained that

“Article 2(1) of the Return Directive does not apply to a third-country national 
who has applied for international protection within the meaning of the 
Procedure Asylum Directive during the period from the making of the 

1522 EC Return Handbook (2017), p. 140.
1523 Opinion 2 June 2022 AG De La Tour, Case C-241/22, I.L., ECLI:EU:C:2022:432.
1524 Ibid., pp. 46-49.
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application to the adoption of the decision at first instance on that application 
or, as the case may be, until the outcome of any action brought against that 
decision is known”.1525

The CJEU clarified in the judgment Kadzoev “that detention for the purpose of removal 
governed by the Return Directive and detention of an asylum seeker in particular fall 
under different legal rules”.1526 Consequently, according to the CJEU, a period during 
which a person has been held in a detention centre on the basis of a decision taken 
pursuant to the provisions of national and EU law concerning asylum seekers may not be 
regarded as detention for the purpose of removal in the sense of Article 15 of the Return 
Directive.1527 The European Commission rightly points out that

“the same logic as set out above in relation to periods of detention as asylum 
seeker also applies in cases of detention to transfer an asylum seeker to another 
EU Member State under the Dublin III Regulation”.1528

Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection and legal position of the migrant), it is positive that during the asylum 
procedure the detention of the person will fall within the scope of the Asylum Procedure 
Directive and the Reception Conditions Directive as in those situations different rules and 
grounds for detention apply. The detention grounds under the Reception Conditions 
Directive are derived from the UN Refugee Treaty and have a different purpose from that 
under the Return Directive. Only after the asylum request has been rejected will the 
detention fall within the scope of the Return Directive with limited grounds for detention 
in comparison with the Reception Conditions Directive. My recommendation to the EU 
legislature is to codify the CJEU case law in the light of the principle of legal certainty 
regarding the connection between the Return Directive and the Reception Conditions 
Directive, especially when the migrant is in detention under the Return Directive and 
then applies for asylum (scope of the Reception Conditions Directive) and after the asylum 
application is rejected, the detention will continue under the Return Directive. By asserting 
the case law of the CJEU there is clarity for the migrant, and the legal consequences of a 
rejection of an asylum request in relation to detention are foreseeable.

1525 Case C-534/11, Arslan, pp. 49 and 63.
1526 Case C-357/09 PPU, Kadzoev, p. 45
1527 Ibid., pp. 47-48.
1528 EC Return Handbook (2017), p. 145.
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Detention: Ground Risk of Absconding
Article  3(7) of the Return Directive states the definition of the ‘risk of absconding’ as 
follows:

“The existence of reasons in an individual case which are based on objective 
criteria defined by law to believe that a third-country national who is the 
subject of return procedures may abscond.”

In the proposal of the European Commission for the Return Directive there was no 
definition of the ‘risk of absconding’. The definition of the ‘risk of absconding’ was 
introduced following a compromise between the opposing views of the Commission, 
Council and Parliament.1529 It is important to point out that a ‘risk of absconding’ needs to 
be substantiated by strong evidence in a concrete situation rather than by any generalized 
presumption that an illegal third country national will abscond. Furthermore, the term 
‘objective criteria’ in Article 3(7) is not defined in the Return Directive. The member states 
have the discretion to define those criteria in their national legislation. Therefore, the ‘risk 
of absconding’ and thus the ground for justifying detention may differ between the 
member states. The question arises as to whether Article 15(1) of the Return Directive and 
the ground ‘risk of absconding’ is precise and foreseeable as required under the principle 
of legality. Member states have a wide discretion to determine whether there is a ‘risk of 
absconding’; according to the European Commission, “they should take into due account 
several situations as an indication that an illegally staying third-country national may 
abscond”.1530

Viewed from within the crimmigration review framework (in particular, the legal position 
of the migrant), I would like to point out that the Handbook of the European Commission 
is an interesting source of guidance for member states in codifying grounds for the risk for 
absconding in their domestic law, but it is soft law and is not legally binding for the 

1529 F. Lutz and S. Manashvili, ‘Commentary on the Return Directive’, in: K. Hailbronner and D. Thym (Eds.), 
EU Asylum and Immigration Law, second edition, Munich and Oxford: CH Beck and Hart Publishing 
(2016), p. 693.

1530 EC Return Handbook (2017), p.  92. The European Commission gives the following examples: “lack of 
documentation; lack of residence, fixed abode or reliable address; failing to report to relevant authorities; 
explicit expression of intent of non-compliance with return-related measures (for instance return decision, 
measures for preventing absconding); existence of conviction for a criminal offence, including for a serious 
criminal offence in another Member State; ongoing criminal investigations and proceedings; non-
compliance with a return decision, including with an obligation to return within the period for voluntary 
departure; prior conduct (i.e. escaping); lack of financial resources; being subject of a return decision issued 
by another Member State; non-compliance with the requirement to go to the territory of another Member 
State that granted a valid residence permit or other authorization offering a right to stay; illegal entry into 
the territory of the EU Member States and of the Schengen Associated countries.”
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member states. Furthermore, not all grounds are EU proof, such as the grounds related to 
public order (conviction or criminal procedure) in the light of the CJEU judgment in 
Kadzoev (see Section 6.5.1). It should be noted that a suspicion or conviction for a criminal 
offence does not in itself constitute a ‘risk of absconding’, for example, a migrant who has 
been repeatedly convicted in a member state for trafficking in cocaine (drugs). These 
criminal convictions, as such, do not give sufficient indication that this person will 
abscond. However, if the criminal offences are related to return or deportation issues, then 
it is possible to have a ‘risk of absconding’. If there is a suspicion or conviction of the 
deliberate use of false documents or personal data by an illegal third country national, this 
immigration-related criminal offence can give sufficient indication that the migrant will 
abscond.

Article 3(7) of the Return Directive does not obligate the member states to exhaustively 
define criteria as an indication of ‘risk of absconding’ in their domestic legislation. In some 
member states no objective criteria are included in their national legislation. This implies 
that in these member states a ‘risk of absconding’ can be based on other factors that are not 
found in their legislation. In my view such domestic law cannot be considered precise and 
foreseeable as required by the principle of legal certainty.

If there is a ‘risk of absconding’ for the migrant, it is crucial not to grant a voluntary 
departure period, and it is also a ground for detention. Member states are obliged to assess 
this risk on the basis of objective criteria laid down in national law. The CJEU judgment 
confirms this in the case of Al Chodor,1531 which concerned the interpretation of the 
definition of the ‘risk of absconding’ in Article 2(n) of the Dublin III Regulation. In this 
judgment, the CJEU established that “such objective criteria must be clearly set in binding 
provisions of general application and that settled national case law confirming a consistent 
administrative practice cannot suffice”.1532 An interesting point is that in establishing the 
meaning of ‘law’, the CJEU itself made use of judicial dialogue by referring to the ECtHR 
case law for the purpose of identifying the requirements that the law must fulfil when 
setting limitations to the right to liberty.1533 The CJEU makes it clear that “in the absence 
of such criteria in legally binding provisions of general application, detention must be 

1531 Case C-528/15, Al Chodor. For more about this judgment see J. de Coninck and L. Lambert, ‘Dublin 
Transfer Detention and the Risk of Absconding’, in: A. Pahladsingh and R. Grimbergen (Eds.), The Charter 
and the Court of Justice of the European Union, Notable Cases from 2016-2018, Tilburg: Wolf Legal Publishers 
(2019a), pp. 71-84.

1532 Case C-528/15, Al Chodor, p. 45.
1533 Specifically, compliance with strict safeguards, namely the presence of a legal basis, clarity, predictability, 

accessibility and protection against arbitrariness, see ibid., p. 40.
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declared unlawful”.1534 The Al Chodor judgment is positive as it compensates for the gaps 
in Article 3(7) of the Return Directive as this provision in itself lacks sufficient precision 
to ensure the objective criteria that must be clear and foreseeable.

The European Commission recommends laying down “rebuttable presumptions in 
national legislation”.1535 Most member states have included objective criteria in their 
national legislation to assess whether the migrant will abscond. Certain member states 
listed many broad circumstances wherein a ‘risk of absconding’ would almost always be 
presumed to exist, thus endangering the effective fulfilment of the Directive’s objectives.1536 
Moraru showed that “the implementation of the risk of absconding has been a constant 
challenge for national authorities”.1537 The first problem consisted of partial domestic 
transposition of this concept, particularly during the first four years after the Directive’s 
entry into force.1538 Even when the notion was later on domestically transposed, 
administrative practices varied widely across the member states.1539 Later governments 
have mentioned challenges to complying with the high standards imposed by national 
judicial authorities, interpreting the notion of ‘risk of absconding’.1540 Moraru argues that 
“national courts have played a crucial role in clarifying key aspects of the EU law notion 
of ‘risk of absconding’ ”.1541 She points out that the use of judicial dialogue by the national 

1534 Following this judgment, the French Court of Cassation 75 and the Administrative Court of Slovenia 76 
annulled detention orders issued within Dublin proceedings owing to lack of domestic legislation defining 
the ‘risk of absconding’. Cour de Cassation, judgment no 1130 of 27 September 2017 [Pourvoin 17-15.160]. 
For a detailed commentary on the judgment, see M.L. Basilien-Gainche, ‘The French Suite. The Effect of Al 
Chodor on the Detention of Asylum Seekers for the Purpose of a Dublin Transfer’, Asylum Law Database 
(2017), https://www.asylumlawdatabase.eu/en/journal/french-suite-effect-al-chodor-detention-asylum-
seekers-purpose-dublin-transfer. Administrative Court, Decision I U 1102/2016, 29  July  2016. The 
authorities applied by analogy the objective criteria provided for the definition of the risk of absconding as 
a ground for pre-removal detention.

1535 EU Return Handbook (2017), p. 93.
1536 M. Moraru, ‘Judicial Dialogue in Action: Making Sense of the Risk of Absconding in the Return Procedure’, 

in: M. Moraru, G. Cornelisse, and P. De Bruycker (Eds.), Law and Judicial Dialogue on the Return of 
Irregular Migrants from the European Union, Oxford; New York: Hart Publishing (2020), pp. 125-148.

1537 According to Communication from the Commission to the Council and the European Parliament on EU 
Return Policy, COM(2014)0199 final (‘2014 EC Evaluation of the Implementation of the Return Directive’); 
P. de Bruycker, M. Moraru, and G. Renaudiere, ‘Report on Effective Returns, and European Synthesis 
Report on the Termination of Illegal Stay’, REDIAL Research Report 2016/01, 17 et seq, https://cadmus.eui.
eu/handle/1814/41206.

1538 Namely, not all member states transposed the Return Directive, and, in particular, Art. 3(7) of the Directive; 
see 2014 EC Evaluation of the Implementation of the Return Directive.

1539 According to data collected within the REDIAL Project; see more in the national reports available at http://
euredial.eu/.

1540 According to the 2017 EMN Report.
1541 M. Moraru (2020), pp. 125-148.
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courts has ultimately strengthened their position towards “the domestic administrative 
authorities in an attempt to ensure the effet utile of the Return Directive”.1542

Moraru further argues that more efforts are needed from both domestic judiciaries and 
legislatures to remedy the domestic lists including numerous objective criteria, especially 
those originating “from before the entry into force of the Return Directive”,1543 along the 
lines of the CJEU jurisprudence. The CJEU rejected a refusal of voluntary departure based 
on an automatic finding of a risk to public policy “solely on the basis of suspicion that a 
third-country national has committed a criminal offence or an established criminal 
offence”.1544 The lack of identity documents was rejected as being the sole ground for a ‘risk 
of absconding’ that could legitimize the prolongation of pre-removal detention.1545 On the 
basis of the CJEU jurisprudence and discussions during the elaboration of the Return 
Directive, it can be concluded that there should be no automaticity in inferring a ‘risk of 
absconding’ based on the mere illegal stay of the migrant.1546

The ground ‘risk for absconding’ is problematic in the light of the crimmigration review 
framework (in particular, the fundamental rights protection and the legal position of the 
migrant) as the term ‘objective criteria’ is vague and unjustified as it violates the principle 
of legality (Art. 49 EU Charter and 7 ECHR). The current term ‘objective criteria’ is not 
“sufficiently accessible, precise and foreseeable in its application in order to avoid all risk 
of arbitrariness”.1547 It leaves too much discretion for the member states to apply this 
ground in their domestic legislation and practice. Concrete norms are necessary as the 
ground ‘risk for absconding’ is a ground for detention, which is a restriction on the 
fundamental right of the right to liberty (Art. 6 EU Charter and 5 ECHR). As the EU 
legislature has left a gap regarding the definition of the ‘risk of absconding’, there is a lack 
of a coherent application of this definition between the member states. Although national 
courts have bridged this gap in giving examples and respecting fundamental rights, there 
is no uniform approach, and detention grounds can differ between the member states. The 
protection of fundamental rights of the migrant and the principle of legal certainty are at 
stake. National courts play a crucial role in assessing whether the national authorities 
made an individual assessment in every case in order to protect the fundamental rights of 
the third country national. In my view it is necessary to create more harmonization in the 

1542 Ibid.
1543 See, in particular, Spain, C.J. Gortázar Rotaeche, ‘National Synthesis Report Spain, Arts 15-18 of the Return 

Directive’, REDIAL (2016).
1544 Case C-554/13, Zh.en O, p. 54.
1545 Case C-146/14 PPU, Mahdi.
1546 Ibid.; Case C-357/09 PPU, Kadzoev.
1547 Case C-528/15, A; Chodor, p.  35; ECtHR 21  October  2013, Del Rio Prada v. Spain, 

CE:ECHR:2013:1021JUD004275009, p. 125.
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EU. In this regard it is important to carry out an impact assessment aimed at identifying 
what ‘objective criteria’ can be found from among the different practices in the member 
states as a means of ensuring a more consistent assessment of the ‘risk of absconding’. The 
following step is to codify examples in a non-exhaustive list that the member states can 
apply when they have to assess whether there is a ‘risk of absconding’. Not all examples in 
the Recast Return Directive are suitable in qualifying it as a ‘risk of absconding’ (see 
Chapter  3). The ‘risk of absconding’ is a ground on which effective measures such as 
detention can be taken. It is important to create legal certainty with clear examples that 
can be qualified as a ‘risk of absconding’.

Detention: Ground Hampering or Avoiding Return
The second ground in Article 15(1) b of the Return Directive creates the ground ‘hampering 
or avoiding return’ for detention. The first problem with this ground is that the Return 
Directive does not define the term ‘hampering or avoiding return’, nor does it give an 
indication of what can be qualified under this term. Article 15(1) b of the Return Directive 
does not obligate the member states to define it clearly in their domestic legislation. The 
practice in the member states is different. In several member states the definition is 
transposed in the domestic law without any indication of what can be seen as hampering 
or avoiding return. In other member states in the domestic legislation this definition is 
clarified as non-cooperation of the illegal third country national.1548

In several countries domestic legislation allows for detention on the ground of hampering 
or avoiding return if the illegal third country national violated voluntary return obligations 
or alternatives to detention.1549 Other situations of non-cooperation are “the lack of 
cooperation in obtaining travel documents; lack of cooperation in disclosing one’s identity; 
destroying documents; hampering removal efforts”.1550 Article  15(1)b of the Return 
Directive is problematic as it is not precise and foreseeable and creates a risk of arbitrariness 
that could lead to the violation of Article 6 EU Charter and Article 5 ECHR.

The ground ‘avoiding or hampering return’ is problematic in the light of the crimmigration 
review framework (in particular, the fundamental rights protection and legal position of 
the migrant) as the definition is open formulated and the EU legislature provided no 
indication of what should be understood regarding this detention ground. The EU 
legislature should provide more precise guidance on this detention ground in the Return 
Directive. Thus, this provision is problematic in the light of the principle of legal certainty. 

1548 I. Majcher (2020a), p. 381.
1549 Ibid.
1550 EC Return Handbook (2017), p. 99.
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Member states enjoy wide discretion, and practices regarding this ground can differ, 
which also leads to problems regarding the legal position of the migrant and the principle 
of legal certainty. This may lead to arbitrary detention, which is a violation of the 
fundamental rights of Article 6 EU Charter and Article 5 ECHR.

Detention: Other Grounds
The EMN Report of 2017 shows the practice of EU member states that detention is allowed 
on the following grounds:1551

“when it is necessary to ensure the effective removal of the third country 
national,1552 the non-compliance with the period of voluntary departure or the 
terms of the return decision,1553 the lack of cooperation with the authorities,1554 
the threat to public order/security and/or commission of a criminal offence,1555 
the serious and/or repeated violations of the code of conduct of the detention 
centre,1556 the lodging of an application for international protection for the 
purpose of hindering the return process,1557 the procedural delays with the 
enforcement of the return,1558 the intent to leave the State and enter another 
State without authorisation,1559 the destruction of identity/travel documents or 
possession of forged documents, or absence of travel documents1560 and 
unclear identity”.1561

Viewed from within the crimmigration review framework (in particular, from the 
fundamental rights protection and legal position of the migrant), Article  15(1) of the 
Return Directive is a problematic provision in the light of the principle of legal certainty 
(Art. 49 EU Charter and Art. 7 ECHR). It leaves considerable discretion for the member 
states to detain illegal third country nationals on grounds other than ‘risk of absconding’ 
or ‘hampering/avoiding return’. It is not clear what other grounds are permitted under EU 
law to use detention under Article  15(1) of the Return Directive. In other words, 

1551 EMN Report (2017), p. 39, ground risk of absconding: “AT, BE, CY, CZ, DE, EE, EL, ES, FI, FR, HR, HU, IT, 
LT, LU, LV, MT, NL, SE, SI, SK, UK.” EMN Report (2017), p. 39, avoiding/hampering the preparation of the 
return/ removal process: “AT, BE, CY, CZ, DE, EE, EL, ES, FI, FR, HR, HU, IE, LT, LU, LV, NL, SE, SK, UK.”

1552 EMN Report (2017), p. 39: “AT, EL, LT, LU, SK, UK.”
1553 Ibid.: “AT, BE, EE, EL, FR, IE, LT, LU.”
1554 Ibid.: “EL, FR, HU, IE, IT, LU, UK.”
1555 Ibid.: “BE, CY, DE, EE, EL, FI, HU, IE, IT, LT, SE, SI, UK.”
1556 Ibid.: “HU.”
1557 Ibid.: “BE, FI, LT, LU.”
1558 EMN Report (2017), p. 40: “EE, HU.”
1559 Ibid.: “AT, IE.”
1560 Ibid.: “EL, FR, IE, LT, LV.”
1561 Ibid.: “FI, LT.”
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Article 15(1) of the Return Directive is not clear, precise and foreseeable regarding other 
grounds that can be used for immigration detention and makes the detention measure 
arbitrary. The practice in the member states shows a diversity of other detention grounds. 
Some of these grounds are not EU proof such as the ground threat to public order/national 
security or related to criminal offences in the light of the CJEU judgment in the case of 
Kadzoev. The European Commission has an important task here of controlling the 
member states and when these public order grounds are used for detention under 
Article 15 (1) of the Return Directive to start an infringement procedure as there is an 
important violation of EU law. The EU legislature has the task of clarifying what other 
grounds could be applied as a detention ground under Article  15(1) of the Return 
Directive. Article 15 of the Return Directive could be interpreted in the light of fundamental 
rights, which means that only a limited number of other grounds can be accepted.

6.4.2  Procedural Requirements

In this section the procedural requirements regarding the detention measure will be 
discussed, namely the procedure, the procedural safeguards, the form of decisions and 
translation and linguistic assistance and free legal aid.

The Procedure: Article 15 (2) of the Return Directive
Article  15(2) of the Return Directive provides that “detention must be ordered by 
administrative or judicial authorities”. In cases where this is done by an administrative 
authority, member states are obliged to have the detention measure speedily reviewed by 
a judicial authority or to provide the migrant with the right to appeal to a judicial authority, 
leading to a speedy judicial decision. In the latter case, third-country nationals must be 
informed of this possibility.1562

Article 15(2) of the Return Directive requires “authorities to order detention in writing 
and provide reasons in fact and in law”.1563 According to the European Commission, “the 
judicial authorities may consist of judges”.1564 However, this is not a requirement. As 
follows from the ECtHR case law, the requirements of independence and impartiality 
must in any case be met and provide judicial guarantees for an adversarial procedure.1565

1562 According to Art. 5(4) ECHR and Art. 9(3) ICCPR, a detained person is entitled to take proceedings by 
which the lawfulness of his detention shall be decided speedily and without delay by a court and his/her 
release ordered immediately, if the detention is unlawful. Art.  15(2) of the Return Directive contains 
identical requirements.

1563 EC Return Handbook (2017), p. 142.
1564 Ibid.
1565 Ibid.
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The EMN Report of 2017 shows that detention of migrants is ordered by an administrative 
authority in eleven responding member states1566 and by a judicial authority in three 
member states.1567 In nine other member states,1568 both administrative and judicial 
authorities are in charge of ordering the detention, which, in general, means that the 
decision on detention taken by an administrative authority has to be validated by a judicial 
authority.1569

Before the national authorities order a detention measure, it is essential, in the light of 
Article  41 of the EU Charter, that the illegal third country national is heard by the 
competent authority. All procedural safeguards applicable to the right to be heard apply to 
all detention measures issued or extended by the authorities.

Procedural Safeguards
If the procedural guarantees (right to language interpretation, right to legal counsel, right 
to be notified of the commencement of proceedings, and right to access the file) are 
fulfilled, the third-country national shall be capable of making his/her views known 
effectively. Then the administrative body should consider the explanations and objections 
made by the foreign national and establish the relevant facts and circumstances of the 
case.

The CJEU has emphasized that “the obligation to state reasons for a decision which are 
sufficiently specific and concrete” is important for a person to be able to understand why 
his or her application is rejected and follows from the principle of respect for the rights of 
the defence.1570 The connection between the obligation to state reasons and the right to be 
heard lies in the obligation of the decision maker to elucidate all relevant facts of the case 
before taking a decision. It is hardly possible to draw a full picture of the factual situation 
without having heard the person whom the decision is going to affect.

The Right to be Heard
The right to be heard should be respected even when no requirement to do so is expressly 
stipulated by law.1571 In his Opinion in the case of Ispas, Advocate General Bobek explained 

1566 EMN Report (2017), p. 47: “AT, BE, CY, CZ, IE, IT, LU, NL, SI, SK, UK.”
1567 Ibid.: “DE, EE, ES.” “In Germany, in exceptional cases, detention can be ordered by the responsible authority 

without a prior judicial order, but a court decision has to be obtained as quickly as possible. Similarly, in 
Estonia, a detention can be ordered in exceptional cases without a prior judicial order; however, a court 
decision to confirm the detention has to be obtained within 48 hours.”

1568 EMN Report (2017), p. 47: “EE, EL, FI, FR, HR, HU, LT, LV, MT, SE.”
1569 Ibid.: “EE, EL, FI, FR, HR, HU, LT, LV, MT, SE.”
1570 CJEU 22 November 2012, in Case C-277/11, M, ECLI:EU:C:2012:744, p. 88.
1571 Case C-277/11, M, p. 86; Case C-383/13 PPU, G. and R, p. 32.
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the underlying logic of this characteristic of procedural rights and the right to be heard 
under EU law:

“EU law does not always determine or establish specific procedural rules. 
Rather, it concentrates on the substantive side of the right or obligation. 
However, procedural rights are necessary to ensure the effectiveness of EU law. 
It is in consideration of this connection that the Court has declared that even 
if not expressly regulated by the provisions of EU law establishing substantive 
rights or obligations, respect for procedural fundamental rights, such as the 
right to be heard, is required. (37) In particular, the principle of respect for the 
rights of the defence applies when Member States act or take decisions within 
the scope of EU law, even if the applicable EU legislation does not expressly 
provide for specific procedural requirements”.1572

As an inherent element of the right to defence, the right to be heard is protected at the 
highest constitutional level in both EU and national law. It is enshrined in Articles 41, 47 
and 48 of the EU Charter. The right to be heard is, in principle, not absolute and is subject 
to certain limitations. In order to be deemed lawful, the CJEU has clarified that any such 
limitations

“must correspond to objectives of general interest pursued by the measure in 
question and must not constitute a disproportionate and intolerable 
interference,1573 which infringes upon the very substance of the rights 
guaranteed”.1574

Every decision by the public authorities based on such limitations must strictly comply 
with all the statutory conditions circumscribing those limitations.1575

Member states enjoy a significant margin of discretion on how to grant the right to be 
heard in practice. The CJEU clarified in the case of G&R that “the non-respect of this right 

1572 Opinion of AG Bobek 7 September 2017, Case C-298/16, Ispas, ECLI:EU:C:2017:650, p. 51.
1573 CJEU Judgment of 15 June 2006, in Case C-28/05, Dokter and others, ECLI:EU:C:2006:408, p. 75; CJEU 

Judgment of 3 September 2008, in Case C-402/05 P and C-415/05 P, Kadi and Al Barakaat International 
Foundation/Council and Commission, ECLI:EU:C:2008:461; CJEU 21 December 2011, in Case C-27/09 P, 
France/People’s Mujahidin Organization of Iran, ECLI:EU:C:2011:853, pp. 61-67.

1574 Case C-383/13, G and R, p. 33.
1575 Case C-300/11, ZZ, p. 51; ibid., pp. 35-36.
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renders a decision invalid only insofar as the outcome of the procedure would have been 
different if the right was respected”.1576

It should be underlined that, in deciding on the extension of ongoing detention, there is 
nothing to prevent the authorities from giving the person concerned an effective prior 
hearing with a view to adopting the measure extending his/her detention. The hearing is 
not difficult to carry out, because there is no urgency. The migrant is already being held in 
detention and therefore presents no ‘risk of absconding’.1577 I share the view of the Advocate 
General in G and R that a confirmed interference of the right to be heard at the time of 
extending immigration detention under Article 15(6) of the Return Directive can in no 
circumstances be regarded as a ‘minor’ or ‘limited’ infringement of that right.1578

Special attention should be given to the minor’s right to be heard in detention cases. This 
follows from Article 12 of the CRC and General Comment No 12 of the UN Committee 
with regard to children and the right to be heard either directly or through a representative 
or an appropriate body.1579 According to the European Commission, the right to be heard 
must be respected. Factors to be weighed by the member state in this regard are the age of 
the minor and any communication difficulties.1580 These factors may mean a hearing will 
not be meaningful. Member states will have to take special measures in the case of minors 
in view of the particularly vulnerable situation of a minor at a hearing.1581

Viewed from within the crimmigration review framework (in particular, the legitimacy of 
criminal sanctions and the legal position of the migrant), the function of this hearing is 
crucial before the detention measure is issued against the illegal migrant by the member 
state. It is important that the national authority explain the reasons, the aim and the 
procedure of the detention measure to the third country national. Before the national 
authorities order a detention measure it is crucial in the light of Article  41 of the EU 
Charter that the illegal third country national is heard by the competent authority. The 
right to be heard offers all migrants the opportunity to present all points of view during 

1576 Case C-383/13, G and R:, p.45: “…European Union law, in particular Article 15(2) and (6) of Directive 
2008/115/EC, must be interpreted as meaning that, where the extension of a detention measure has been 
decided in an administrative procedure in breach of the right to be heard, the national court responsible for 
assessing the lawfulness of that extension decision may order the lifting of the detention measure only if it 
considers, in the light of all of the factual and legal circumstances of each case, that the infringement at issue 
actually deprived the party relying thereon of the possibility of arguing his defence better, to the extent that 
the outcome of that administrative procedure could have been different.”

1577 Opinion AG Wathelet 23 August 2013, in Case C-383/13, G and R, ECLI:EU:C:2013:553, p. 76.
1578 Ibid., p. 55.
1579 General Comment No 12 of the UN Committee on the rights of the child, 2009.
1580 EU Return Handbook (2017), p. 131.
1581 Ibid.
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proceedings that may be relevant to the decision of the authorities.1582 The authorities can 
also inform the illegal migrant about the situation in the country of departure, the 
consequences there (e.g. criminal consequences there) and the possibilities to start a new 
life there. Informing the illegal third country national about the (criminal) consequences 
in his country of origin after forced return can lead to more cooperation from the migrant, 
and if criminal sanctions are possible in the country of origin, double crimmigration can 
be avoided (see Chapter  2). Elaborate reasoning underpinning immigration detention 
orders and properly addressing with the individual case at hand is a criterion for the 
lawfulness of these orders. Efforts made along these lines by the domestic authorities will 
lead to an effective return policy in the EU.

The Right to be Heard and Access to a Lawyer
The ECtHR asserts the principle of good-faith communication between the authorities 
and immigrants, regardless of whether the migrant resides legally on the territory of the 
member state. The authorities must not intentionally mislead immigrants in order to 
detain them with a view to facilitating the effectiveness of a planned operation for their 
removal. Such conduct on the part of administrative bodies would be incompatible with 
Article 5 ECHR.1583

The right to access to a lawyer is guaranteed under Article 6(3)(c) ECHR. In 2008, the 
ECtHR issued a groundbreaking judgment in the case of Salduz v. Turkey.1584 The ECtHR 
found that persons detained in police stations have the right to access to a lawyer. An 
important statement of the ECtHR is that when these persons are heard by the authorities 
at the police station without the right of access to a lawyer, this could lead to a violation of 
Article 6 ECHR (the right to a fair trial).1585 The ECtHR has subsequently repeated the 
principles of the Salduz judgment in various cases that followed. Early access to a lawyer 
is part of the procedural safeguards to which the court will have particular regard when 
examining whether a procedure has extinguished the very essence of the privilege against 
self-incrimination. The ECtHR has subsequently stated that in order for the right to a fair 
trial to be sufficiently “practical and effective”, member states should only offer access to a 
lawyer from the first questioning of a suspect by the police, unless there are special 
circumstances in a situation “demonstrating compelling reasons to limit this right”.1586

1582 Case C-249/13, Boudjlida.
1583 Čonka v. Belgium, p. 42.
1584 ECtHR 27 November 2008, Salduz v. Turkey, Appl. no. 36391/02, pp. 44-45.
1585 ECtHR 27 November 2008, Salduz v. Turkey, Appl. no. 36391/02.
1586 ECtHR 13 September 2016, Ibrahim and Others v. the United Kingdom, Appl. nos. 50541/08, 50571/08, 

50573/08 and 40351/09, p. 256; ECtHR 19 November 2018, Beuze v. Belgium, Appl. no. 71409/10, p. 123.
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As a rule, a suspect should be granted access to legal assistance from the moment there is 
a ‘criminal charge’ against him or her within the autonomous meaning of the ECHR. The 
right of access to a lawyer arises not only when a person is taken into custody or questioned 
by the police1587 but may also be relevant during procedural actions, such as identification 
procedures or reconstruction of the events and on-site inspections. Prompt access to a 
lawyer constitutes an important counterweight to the vulnerability of suspects in police 
custody, provides a fundamental safeguard against coercion and ill-treatment of suspects 
by the police, and contributes to the prevention of miscarriages of justice and the fulfilment 
of the aims of Article  6 ECHR, notably equality of arms between the investigating or 
prosecuting authorities and the accused.1588 In addition, a suspect’s right to participate 
reasonably in a criminal trial includes, in general, not only the right to be present but also 
the right to receive legal assistance, if necessary.1589 By the same token, the mere presence 
of the applicant’s lawyer cannot compensate for the absence of the accused.

In Beuze v. Belgium, the ECtHR explained that the aims pursued by the right of access to 
a lawyer include the following: prevention of a miscarriage of justice and, above all, the 
fulfilment of the aims of Article 6 ECHR, notably, equality of arms between the investigating 
or prosecuting authorities and the accused.1590 Ensuring respect for the right of an accused 
not to incriminate him/herself and to remain silent can – just as the right of access to a 
lawyer as such – be guaranteed only if he or she is properly notified of these rights. In this 
connection, immediate access to a lawyer able to provide information about procedural 
rights is likely to prevent unfairness arising from the lack of appropriate information on 
rights. The ECtHR also distinguished two minimum requirements as being: “(1) the right 
of contact and consultation with a lawyer prior to the interview, which also includes the 
right to give confidential instructions to the lawyer, and (2) physical presence of the lawyer 
at the initial police interview and any further questioning during the pre-trial proceedings. 
Such presence must ensure legal assistance that is effective and practical”.1591

Considering the crimmigration review framework (in particular, the fundamental rights 
protection and legal position of the migrant), the question arises as to whether the Salduz 
case law should be applied in immigration detention cases. Although Article 6 (3) ECHR 
is inapplicable in migration cases, this case law of the ECtHR can also be transposed to 

1587 ECtHR 12 May 2017, Simeonovi v. Bulgaria, Appl. no. 21980/04, p. 111.
1588 Salduz v. Turkey, pp. 53-54; Ibrahim and Others v. the United Kingdom, p. 255; Simeonovi v. Bulgaria, p. 112.
1589 ECtHR 14 January 2003, Lagerblom v. Sweden, Appl. no. 26891/95, para. 49.
1590 Beuze v. Belgium, para. 125-130. See more C. Serneels, ‘Grand Chamber Judgment of Beuze v. Belgium on 

the Right of Access to a Lawyer’, Stratsbourg Observers (2018), https://strasbourgobservers.com/category/
salduz-v-turkey/.

1591 Beuze v. Belgium, pp. 133-134.



291

6   Analysis of Detention

immigration detention cases under Article 47 EU Charter, which does apply in migration 
cases. The point of departure is constituted by the right of defence. The availability of legal 
assistance at the initial stages of a procedure are components of effective access to 
procedural rights.1592 Prompt access to a lawyer constitutes an important counterweight to 
the vulnerability of persons in custody, provides a fundamental safeguard against coercion 
and ill-treatment, and contributes to the prevention of miscarriages of justice and the 
fulfilment of the aims of a fair trial.1593 If the Salduz case law has to be applied in immigration 
detention cases, this will mean more costs for the national authorities to arrange the 
facilities such as the availability of lawyers. Also, the detention procedure has to be 
changed. Another argument for not transposing the Salduz case law to immigration 
detention cases is that there is no criminal charge against the third country national. The 
migrant is not a suspect regarding a criminal offence. The ECtHR has long been criticized 
in the literature for its deviant approach in cases relating to immigration detention. In 
these cases, the ECtHR often does not apply the generally applicable principles in cases of 
deprivation of liberty. One example is provided by Cathryn Costello, who pointed out that 
“a major weakness in the ECtHR’s approach has been the failure to scrutinize the necessity 
of immigration detention under Article 5(1)(f) of the ECHR”.1594 However, the function of 
hearing in a criminal case before custody and the hearing in an immigration case before 
detention have a lot in common. Access to legal assistance for the illegal third country 
national constitutes an important counterweight to the vulnerability of illegal persons in 
detention and provides a fundamental safeguard against their ill-treatment by the 
authorities. I would therefore encourage the member states and both European courts to 
transpose the Salduz case law to immigration detention cases in the light of Article 47 EU 
Charter and the EU principle of the right to defence, as the illegal migrant is vulnerable 
and the equality of arms is needed between the immigration authorities and the illegal 
migrant while it is clear from the outset that the illegal migrant has not been engaged in 
criminal acts. The role of the lawyer at the hearing before the immigration detention is 
applied is important as he can inform the illegal third country national regarding the 
procedure and his legal position and the consequences of detention.

Form of Decisions and Translation
A written decision is an essential procedural guarantee for the migrant in the Return 
Directive. According to the European Commission, the member state cannot deviate from 
this procedural guarantee.1595 The migrant or his legal representative can request a 

1592 Applying to an effective remedy, see Conka v. Belgium, p. 44.
1593 Salduz v. Turkey, pp. 53-54; Ibrahim and Others v. the United Kingdom, p. 255.
1594 C. Costello, ‘Immigration Detention: The Ground Beneath Our Feet’, Current Legal Problems, volume 68, 

no. 1, (2015), pp. 143-177, https://doi.org/10.1093/clp/cuv015.
1595 EU Return Handbook (2017), p. 133.
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translation from the authorities of the member state. The member state can choose 
whether a written or oral translation is to be provided to the migrant. The member state 
has the obligation to ensure that the migrant understands the content of the decision.1596 
Viewed from within the crimmigration review framework (in particular, the legal position 
of the migrant), a written decision (with translation) of the detention measure is an 
important safeguard against arbitrariness of detention as the grounds for detention are 
clear.

Linguistic Assistance and Free Legal Aid
Most of the illegal third country nationals are unable to read the language of the detention 
decision issued by the member state. Article 12 of the Return Directive requires that an 
interpreter be present during the hearing of an illegal third country national in the return 
procedure.1597 The national legislation of the EU member states often contains provisions 
on the appointment of interpreters that go beyond the minimum standards laid down in 
the Return Directive.1598 Linguistic assistance implies the obligation for the member state

“to provide for a translation of a decision and an obligation to provide 
assistance by interpreters to enable migrant to exercise the procedural rights 
conferred on him/her under Article 13 of the Directive”.1599

Article 13 paragraph 4 of the Return Directive specifies that in “detention cases Member 
States have to cover the costs for legal advice and representation”. These requirements are 
the conditions enumerated in Articles 20 and 21 of the Asylum Procedures Directive.

Viewed from within the crimmigration review framework (in particular, the legal position 
of the migrant), it is positive that the Return Directive specifies that in detention cases 
member states have to cover the costs of legal advice and representation. Member states 
have the obligation to provide free legal assistance and legal representation to the migrant 
if the minimum conditions laid down in the Return Directive are met and in the case of 
more favourable conditions in a member state if the conditions laid down in the national 

1596 Ibid.
1597 Art. 12(2) of the Return Directive requires as a minimum standard from member states to provide, upon 

request, a written or oral translation of the main elements of decisions related to return, including 
information on the available legal remedies, in a language that the third-country national understands or 
may reasonably be presumed to understand. Para. 3 of the same provision allows, by way of exception, the 
use of ‘a standard form’, the main elements of which are explained in generalized information sheets in at 
least five of those languages that are most frequently used or understood by illegal migrants entering the 
member state concerned.

1598 REDIAL Research Report 2016/03, pp. 23-25.
1599 EU Return Handbook (2017), p. 135.
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law of the member state are met. These conditions are important because the illegal third 
country national in detention is in a weak position owing to his inability in most cases to 
talk or write in the language of the member state and, owing to this fact, his awareness of 
his legal position and the return procedures will not be clear. Furthermore, in most cases 
the financial position of the illegal third country national will not be sufficient for a lawyer 
or legal advisor. Therefore, it is essential to have free legal assistance and linguistic 
assistance.

6.5  Necessity and Proportionality of Detention

Article 15 (1) of the Return Directive states that “detention should be maintained only as 
long as removal arrangements are in progress and executed with due diligence”.1600 
Detention is only allowed when it is necessary and proportionate. The principle of 
necessity and proportionality in detention cases is in conformity with the international 
human rights law framework.1601 On this issue the Return Directive offers more protection 
for migrants against detention than under Article 5 (1)(f) ECHR, with regard to which the 
ECtHR does not apply the necessity and proportionality test,1602 unless domestic law 
requires1603 so, and in detention cases involving minors and persons with medical 
treatment.1604

The international human rights framework is applied in the case law of the UN Treaty 
bodies such as the Committee Against Torture (CAT) Committee, Human Rights 
Committee (HRC), and the Committee on the Elimination of Racial Discrimination. 
Although the HRC case law is not legally binding on the EU member states, it is an 

1600 Similarly, a due diligence provision can be found in Art. 9(1) and recital 16 of the Reception Conditions 
Directive (2013/33/EU) and Art.  28(3) of the Dublin Regulation (Regulation (EU) No.  604/2013) for 
asylum seekers.

1601 CAT Committee, HRC, Committee on the Elimination of Racial Discrimination: see M. Grange and 
I. Majcher, ‘Immigration Detention under International Human Rights Law: The Legal Framework and the 
Litmus Test of Human Rights Treaty Bodies Monitoring’, in: M.J. Flynn (Ed.), Challenging Immigration 
Detention, Academics, Activists and Policymakers, Glos; Massachusetts: Edward Elgar Publishing Limited 
(2017), pp. 265-292.

1602 Saadi v. the United Kingdom, p. 72; Čonka v. Belgium, p. 38; ECtHR (dec) 2 February 2010, Dolinsky v. 
Russia, Appl. no.  14160/08. Critics regarding the case law of the ECtHR on this issue: G.N. Cornelisse 
(2010); G.N. Cornelisse, ‘Human Rights for Immigration Detainees in Strasbourg: Limited Sovereignty or 
a Limited Discourse?’, European Journal of Migration and Law, volume 6, (2004), pp. 93-110; H.O’Nions, 
‘No Right to Liberty: The Detention of Asylum Seekers for Administrative Convenience’, European Journal 
of Migration and Law, volume 10, (2004), pp. 149-185.

1603 ECtHR 2 October 2008, Rusu v. Austria, Appl. no. 34082/02.
1604 This is an argument to apply the necessity test also in all migration detention cases. Another argument is 

that the ECHR is a living instrument, and the fundamental rights protection in the EU is a reason for 
applying the necessity test in all migration detention cases.
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inspiration for the member states or even a minimum level of protection that they should 
take into account in detention cases. The HRC case law is based on international standards 
and recommendations formulated by authoritative bodies.1605 In this regard I would like to 
highlight that the Inter-American Court of Human Rights reflects on the HRC case law 
and standards developed by the WGAD and the Special Rapporteur on the Human Rights 
of Migrants (SHRM.)1606 I will therefore cite some examples from the HRC case law 
regarding the necessity and proportionality test in relation to Article 9 (1) of the ICCPR, 
which, in my opinion, should also be applied under the Return Directive. According to the 
HRC, if the detention is unnecessary and disproportional, there is a violation of Article 9 
ICCPR.1607

In the assessment of whether a measure is necessary, questions relating to proportionality 
are important. In the context of proportionality, a fair balance must be found between the 
general interests of the state and the interests of the migrant, such as the protection of his 
fundamental rights.1608 In the context of migration, the HRC has stated that “detention in 
the course of proceedings for the control of immigration is not per se arbitrary”.1609 
However, it is important for the HRC to clarify that illegal entry on its own cannot justify 
detention.1610

In its decisions, the HRC has adopted the position that detention decisions, in general, 
and in the immigration framework, specifically, are allowed after an individual assessment 
in which it is assessed whether detention is necessary and proportional. Interests that 
justify the detention of the migrant in an individual case may be “the risk of absconding, 
the danger of crimes against others or the risk of acts against national security”.1611 It is 
interesting to note that the individual assessment also includes the aspect of whether 
alternatives are available instead of detention.1612

1605 UN Working Group on Arbitrary Detention(WGAD) Revised Deliberation No 5 on deprivation of liberty 
of migrants; Report of the Special Rapporteur on the Human Rights of Migrants (SHRM) of 2 April 2012.

1606 IACtHR 23 November 2010, Velez Loor v. Panama, Comment No 218.
1607 HRC 23 November 2009, Kwok v. Australia, Comment No 1442/2005, para. 9.3.
1608 M. Flynn, ‘Who Must Be Detained? Proportionality as a Tool for Critiquing Immigration Detention Policy’, 

Refugee Survey Quarterly, volume 31, no. 3, (2012), pp. 40-68.
1609 HRC, General Comment No 35 (CCPR/C/GC/35, 2014), para. 18.
1610 HRC, A v. Australia, Comment No 560/1993, para. 9.4.
1611 HRC, FKAG v. Australia, Comment No 2094/2011, para. 9.3.
1612 HRC, C v. Australia, Comment No 900/ 1999, para. 8.2. See also HRC, Baban v. Australia, Comment No 

1014/2011, para. 7.2; HRC, Shams and others v. Australia, Comment No 1255/2004, para. 7.2; and HRC, 
Zeyad Khalaf Hamadie Al-Gertanie v. Bosnia and Herzegovina, Comment No 1955/2010, para. 10.4; HRC, 
Shafi q v. Australia, Comment No 1324/2004, para. 7.3; and HRC, C v. Australia, Comment No 900/1999, 
para. 8.2 and 8.4.
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Viewed from within the crimmigration review framework (fundamental rights protection 
and legal protection migrant), the requirements of necessity and proportionality of 
detention, which are codified in the Return Directive, are essential conditions against 
arbitrariness in the use of detention measures by the member state against illegal third 
country nationals. These requirements comply with the requirements of Article  6 EU 
Charter, which prohibits arbitrariness of detention. The necessity and proportionality test 
is also in conformity with international human rights law. When the member states apply 
both these tests, they should, in my opinion, also take into account the minimum level of 
protection of the migrant that can be found in the case law of the HRC in order to develop 
the standards of necessity and proportionality in detention cases. Thereby, the fundamental 
rights protection of the migrant are strengthened.

6.5.1  Alternatives to Detention: Obligation to Impose Detention Only as a 
Measure of Last Resort

Article 8(1) of the Return Directive states that “Member States shall take all necessary 
measures to enforce the return decision”. The possibility to impose detention is one of the 
possible measures that, according to Article 8(4) of the Return Directive, may be used by 
member states “as a measure of last resort”. Detention is only permitted on the grounds 
and conditions stated in Article 15 and 16 of the Return Directive.1613 This means that 
detention is always imposed as a last resort by the state. The state must therefore always 
consider whether there are alternatives that can be applied in an individual case of the 
migrant.1614 Furthermore, it is important to note that the formal requirement to ‘be subject 
of a return procedure’ in Article 15(1) of the Return Directive is not synonymous with ‘to 
be subject of a return decision’.

The European Commission has stated that under the Return Directive member states are 
only obliged to impose a detention measure on the illegal third-country national if this is 
the only option to ensure that the return procedure can continue and that the removal can 
also take place.1615 In this regard, the 2015 Return Action Plan encouraged member states 
to explore new alternatives to detention and less coercive measures, notably to avoid 

1613 EMN Report (2017), p. 46.
1614 For more about alternatives to detention see P.H.P.H.M.C. van Kempen, Pre-trial Detention: Human Rights, 

Criminal Procedural Law and Penitentiary Law, Comparative Law, Cambridge-Antwerpen-Portland: 
Intersentia (2012); E.L. Tsourdi, ‘Alternatives to Immigration Detention in International and EU Law: 
Control Standards and Judicial Interaction in a Heterarchy’, in: M. Moraru, G. Cornelisse, and P. De 
Bruycker (Eds.), Law and Judicial Dialogue on the Return of Irregular Migrants from the European Union, 
Oxford; New York: Hart Publishing (2020), pp. 167-190.

1615 EC Return Handbook (2017), p. 139.
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situations where the likelihood of removal was undermined by a premature ending of 
detention.1616 The 2017 Recommendation and Communication refers to

“alternatives to detention concerning minors. Such alternatives should be 
favoured but not considered as the only possibility to ensure the success of the 
return procedure, depending on the individual circumstances of the case”.1617

However, there are serious indications that the use of detention is on the rise in the EU.1618 
This practice gives rise to tensions with crimmigration law, as detention is a restriction on 
the fundamental right of liberty (Art. 6 EU Charter and 5 ECHR), and the illegal third 
country national is criminalized if detention is used frequently. However, there is no 
evidence showing that detention prevents illegal movements.

Article 15(1) of the Return Directive requires that less coercive measures be ‘sufficient’ 
and that it should be possible to apply them ‘effectively’ to the third-country national 
concerned.1619 This implies that in order to comply with the obligation to provide for 
effective alternatives to detention, member states “must provide in national law for 
alternatives to detention”.1620

The European Commission, UNHCR and FRA have provided the member states with a 
number of useful alternatives regarding the detention of migrants.1621 Examples of 
alternatives to detention include residence restrictions1622 such as a particular address to 
stay,1623 guarantor requirements,1624 open houses for families,1625 caseworker support,1626 

1616 Communication from the Commission to the European Parliament and to the Council EU Action Plan on 
return, COM/2015/0453 final.

1617 Commission Recommendation of 7 March 2017 on making returns more effective when implementing the 
Directive 2008/115/EC of the European Parliament and of the Council Brussels, C(2017) 1600 final.

1618 For the practice of extensive recourse to detention in border areas, see ECtHR 14 March 2017, Ilias and 
Ahmed v. Hungary; and ECRE, The Detention of Asylum Seekers in Europe: Constructed on Shaky 
Ground?, June 2017, for an overview of the total number of persons in immigration detention for the year 
2016 and for data on the infrastructural expansion of detention in the EU; E.L. Tsourdi (2020), pp. 167-190.

1619 EC Return Handbook (2017), pp. 139-140.
1620 Ibid., p. 140.
1621 UNHCR, Options paper 2: Options for governments on open reception and alternatives to detention, 2015; 

FRA, Alternatives to detention for asylum seekers and people in return procedures, 2015.
1622 EMN Report (2017), p. 46: “AT, BE, CY, CZ, DE, EE, EL, ES, FI, FR, HR, HU, IE, IT, LU, MT, NL, SI, UK.”
1623 European Union Agency for Fundamental Rights (FRA) (2014).
1624 EMN Report (2017), p. 46: “HR, HU, LT, NL, UK.”
1625 Ibid.: “Bel, Fra.” Designated residence can either take the form of a specialized open centre or could refer to 

smaller units, such as the Belgian ‘return houses’, that were initially designed for families in a return 
procedure and include a coaching component: see A. Tsourdi, E. Pétin, and J. De Bruycker (2015), pp. 97-
98.

1626 EMN Report (2017), p. 46: “HR, UK.”
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regular reporting obligations1627 “such as reporting to the police or immigration authorities 
at regular intervals”,1628 obligation to surrender a passport or other travel documents 
(documents surrender),1629 participation in an NGO project on voluntary return,1630 
release on bail1631 and ‘electronic monitoring such as tagging’.1632

The ECtHR examines whether “a less intrusive measure could have been imposed prior to 
detention”.1633 Furthermore, the ECtHR has referred to the obligation to implement 
alternatives to immigration detention where it was apparent that return would not be 
possible owing to a breach of the principle of non-refoulement (Art.  3 ECHR).1634 
Alternatives to detention thus enter the scene through the back door of proportionality. It 
important to note that the necessity requirement is lacking in the case law of the ECtHR 
with regard to the proportionality test.1635 Immigration detention for reasons of 
administrative convenience is still possible under the ECtHR, albeit limited by the 
proportionality considerations.

The ECtHR has specifically referred to the obligation to examine alternatives to 
immigration detention in the case of vulnerable individuals, such as unaccompanied 
minors or minors who are detained along with adults such as their parents. In Mubilanzila 
Mayeka and Kaniki Mitunga,1636 the applicant was an unaccompanied child who was 
detained by the Belgian authorities. In these individual cases, the ECtHR came to the 
conclusion that alternatives to imposing a detention measure were available. Within the 

1627 Ibid.: “AT, BE, CY, CZ, DE, EE, EL, ES, FI, FR, HR, HU, IE, IT, LT, LU, LV, MT, NL, SE, SI, SK, UK.”
1628 European Union Agency for Fundamental Rights (FRA) (2014).
1629 EMN Report (2017), p. 46: “CY, DE, EE, ES, FI, FR, HR, HU, IT, LU177, LV, MT, NL, SE, UK.”
1630 Ibid.: “Nl.”
1631 Ibid.: “AT, CY, CZ, FI, LU, NL, MT, SK, UK. The amount to be deposited varies depending on the Member 

State, and in some cases depending on the individual merits of the case. The deposit is refunded when the 
grounds cease to exist (for example if the third-country national was granted a residence permit) and/or 
when the return is carried out. The deposit is not refunded in cases where the third-country national 
absconded before the return took place. In Austria, the deposit needs to be appropriate and proportionate 
to the individual case. Examples of deposits requested range from EUR 1,500 (NL), to EUR 5,000 (LU) or 
£5,000 (UK).”

1632 EC Return Handbook (2017), p. 67; EMN Report (2017), p. 46: “DE, LU, UK.”
1633 European Union Agency for Fundamental Rights (FRA) (2014), pp. 146-147. Example: ECtHR 22 May 2012, 

Idalov v. Russia, Appl. no.  5826/03, p.  140. ECtHR 8  November  2005, Khudoyorov v. Russia, Appl. 
no. 6847/02, p. 183; ECtHR 5 November 2009, Shabani v. Switzerland, Appl. no. 29044/06, p. 62.

1634 ECtHR 8 January 2010, Mikolenko v. Estonia, Appl. no. 10664/05, pp. 64-65.
1635 ECtHR 15 November 1996, Chahal v. United Kingdom, Appl. no. 22414/93, p. 112: “The Court recalls that 

it is not in dispute that Mr Chahal has been detained ‘with a view to deportation’ within the meaning of 
Article 5 para. 1 (f) (art. 5-1-f) (see paragraph 109 above). Article 5 para. 1 (f) (art. 5-1-f) does not demand 
that the detention of a person against whom action is being taken with a view to deportation be reasonably 
considered necessary, for example to prevent his committing an offence or fleeing; in this respect Article 5 
para. 1 (f) (art. 5-1-f) provides a different level of protection from Article 5-1-c).”

1636 ECtHR 12 October 2006, Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, Appl. no. 13178/03, p. 83.
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framework of the alternatives, the ECtHR stated that minor migrants should be placed “in 
a specialized centre or with foster parents”;1637 it also stated that other measures could have 
been taken, such as placement in a specialised centre or with foster parents. In Popov v. 
France,1638 a case concerning a family with two minor children that had been placed in 
detention, the ECtHR emphasized that “the protection of the child’s best interests involves 
both keeping the family together and considering alternatives so that the detention of 
minors is only a measure of last resort”.1639 Vulnerability is therefore a crucial factor in the 
assessment of the proportionality of the detention measure, which in turn is decisive for a 
finding of arbitrariness and consequent violation of Article 5(1) ECHR.

Alternatives to detention often involve obligations imposed on the migrant by the state.1640 
These obligations may restrict the fundamental right to freedom of movement of Article 2 
of Protocol No. 4 ECHR. This right only applies to persons who are ‘lawfully within the 
territory’ and does not concern illegal immigrants. One example is the ECtHR ruling in 
the case of Omwenyeke v. Germany,1641 wherein a Nigerian asylum seeker was issued the 
usual German residence order requiring him not only to reside within a designated place 
but also not to leave the town even for a few hours. He was required to obtain the 
permission of the authorities to travel outside the town. Even though Germany had 
acknowledged to the United Nations Human Rights Council (UNHRC) that asylum 
seekers who were still in the asylum procedure were legally staying in Germany, the 
ECtHR came to a different conclusion as the migrant in this case had violated the 
conditions of temporary residence and therefore had no ‘lawful’ stay in Germany during 
that period. This led to the consequence that the complainant did not fall within the scope 
of Article 2 of Protocol No. 4 ECHR.1642

1637 Ibid.
1638 ECtHR 19 January 2012, Popov v. France, Appl. nos 39472/07 and 39474/07, pp. 140-141.
1639 Ibid., p. 141.
1640 For a review of practices in 6 EU member states, see A. Tsourdi, E. Pétin, and J. De Bruycker (2015), pp. 87-

112.
1641 ECtHR (dec) 20 November 2007, Omwenyeke v. Germany, Appl. no. 44294/04.
1642 Ibid., p. 1.
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Tsourdi explains that an alternative measure must be a ‘non-custodial measure’,1643 “or it 
would be an alternative form of detention”.1644 She clarifies that the degree of intensity of 
the measure determines the difference between deprivation of liberty and restriction of 
liberty.1645 The non-custodial measure must, furthermore, comply with the fundamental 
rights as enshrined in the Charter and ECHR.1646 The Recast Reception Conditions 
Directive mentions a number of schemes that can be qualified as alternative measures, 
such as “regular reporting to the authorities, the deposit of a financial guarantee, or an 
obligation to stay at an assigned place”.1647 The wording employed, ‘such as’, makes it clear 
that this is a non-exhaustive list that does not restrain member states from establishing 
other alternatives. Member states are also obliged to transpose the alternative measure to 
detention into their national law and regulations transposing EU law. It cannot be adduced 
from any element in the Return Directive or the Recast Reception Conditions Directive 
that the EU legislature envisaged a different understanding between alternatives to pre-
return and to asylum detention. Within the harmonized EU framework, in my view a 
coherent understanding on what constitutes an alternative to immigration detention 
emerges. The Return Directive establishes a clear obligation to examine alternatives to 
detention, referred to as ‘less coercive measures’, before placing a migrant in detention. 
The CJEU has affirmed that member states are obliged to first examine whether alternative 
measures can be imposed in an individual case of a migrant before imposing a detention 
measure.1648 Tsourdi points out that unlike the current Return Directive, the recast 
Reception Conditions Directive does include the obligation for member states to lay down 
alternative measures in their national legislation. It is also notable that Article 8(4) of the 
recast Reception Conditions Directive1649 includes examples of alternatives to detention.1650 
According to Article 15(1) of the Return Directive, it is for each member state to provide 

1643 See Proposal Directive of the European Parliament and of the Council laying down standards for the 
reception of applicants for international protection (recast), COM(2016) 465. Recital 20 states the term 
‘non-custodial’, which concerns the physical liberty of the person; “a non-custodial measure is one that does 
not dispossess someone of this liberty whether at a detention centre or at another location.” For more about 
the Recast RCD see P. Minderhoud and K. Zwaan, The Recast Reception Conditions Directive Central 
Themes, Problem Issues, and Implementation in Selected Member States, Oisterwijk: Wolf Legal Publisher 
(2016); L. Slingenberg, ‘Political Compromise on a Recast Asylum Reception Conditions Directive: Dignity 
Without Autonomy?’, EU Migration Law Blog (2021), https://eumigrationlawblog.eu/political-compromise-
on-a-recast-asylum-reception-conditions-directive-dignity-without-autonomy/.

1644 E. Tsourdi (2020), p. 184.
1645 Ibid.
1646 Ibid.
1647 See recast Reception Conditions Directive, Art. 8(4).
1648 Case C-61/11 PPU, El Dridi, p. 39.
1649 Art. 8(4) of the Recast Conditions Directive reads as follows: “Member States shall ensure that the rules 

concerning alternatives to detention, such as regular reporting to the authorities, the deposit of a financial 
guarantee, or an obligation to stay at an assigned place, are laid down in national law.”

1650 E. Tsourdi (2020), p. 184.
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for alternatives to detention in its national legislation. The CJEU confirmed in the case of 
El Dridi that

“it follows from recital 16 in the preamble to that directive and from the 
wording of Article 15(1) that the Member States must carry out the removal 
using the least coercive measures possible. It is only where, in the light of an 
assessment of each specific situation, the enforcement of the return decision in 
the form of removal risks being compromised by the conduct of the person 
concerned that the Member States may deprive that person of his liberty and 
detain him”.1651

The COVID-19 pandemic, which broke out in 2020, has caused states to adopt more 
alternative measures to protect public health.1652 Importantly, release from immigration 
detention must be accompanied by alternatives that are rights-based and that guarantee 
adequate living conditions. These conditions must ensure that migrants are not subject to 
unlawful deportation or left destitute or homeless.1653 This momentum presents a unique 
opportunity to apply more alternative measures outside the pandemic period than to 
apply less detention measures as envisioned by the framework for action provided by the 
Global Compact for Migration, including in its Objective 13.1654 This will give the 
opportunity to pass laws, policies and regulations in states decriminalizing illegal 
migration and expanding access to safe, orderly and regular migration pathways that can 
be qualified as a positive sign in the light of the crimmigration review framework (in 
particular, the fundamental rights protection and the legitimacy of criminal sanctions). In 
my view member states should exchange their best practices in the COVID-19 period 
regarding alternatives to immigration detention. This recommendation to explore more 
alternatives will lead to higher return rates, which is more effective and in which 
fundamental rights are less restricted than with the detention measure. In the light of 
crimmigration law, this recommendation is positive as it will decriminalize the position of 
immigrants. Viewed from within the crimmigration review framework, immigration 
detention in the EU return context is an effective measure that restricts the fundamental 
rights of illegal third country nationals such as the right to liberty. However, there is no 
evidence that expulsion rates are higher and illegal movements are dropping because of 

1651 Case C-61/11 PPU, El Dridi, p. 39.
1652 See newsghana.com.gh.
1653 United Nations Network on Migration, Working Group on Alternatives to Immigration Detention: 

COVID-19 & Immigration Detention: What Can Governments and Other Stakeholders Do?, 2020, https://
migrationnetwork.un.org/sites/default/files/docs/un_network_on_migration_wg_atd_policy_brief_
covid-19_and_immigration_detention_0.pdf.

1654 Ibid.
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the use of immigration detention. The position of the illegal third country national is 
criminalized as detention has a similar effect to pre-trial detention and imprisonment 
even as immigration detention is characterized as non-punitive. The growing use of 
detention in the member states reflects a tendency towards more restrictions. Alternatives 
to detention are less restrictive for the fundamental rights of third country nationals while 
at the same time being less cost-intensive for the member states.

The European Commission identifies the following benefits of providing for alternatives 
to detention: first, the member state achieves higher return rates of the migrants.1655 
Second, there is improved cooperation with returnees “in obtaining necessary 
documentation from third countries in order to realize the return to the country of origin 
or transit”.1656 Viewed from within the crimmigration review framework (in particular, the 
legitimacy of criminal sanctions and the legal position of the migrant), the more frequent 
use of alternatives to detention by the member states is a good signal as it is an obligation 
under Article 15 of the Return Directive and Article 5 ECHR. I would like to add that 
another advantage is that the third country national is not criminalized if he or she is not 
detained. Short and long-term psychological and physical harm to detainees will also be 
avoided if detention is not used. Voluntary return or alternatives to detention lead to less 
costs for society than does detention. Costs associated with legal challenges to detention, 
and high compensation bills, are reduced.The costs related to the detention facilities and 
the capacity used by the member state for detention are also other costs that will be 
reduced.

However, the risks include an increased likelihood of absconding, possible creation of pull 
factors (alternative detention facilities such as family houses may be perceived as attractive 
for potential illegal immigrants) and possible social tensions in the neighbourhood of 
open centres.1657 I would like to point out that the member states will also have to invest in 
the immigration authorities in order to give them the opportunity to create alternatives 
and to use them properly. Good practices will lead to more alternatives and less detention. 
Alternatives to detention from the perspective of both the individual and the state are 
preferable, and are also a requirement under Article 5 ECHR. There is no criminalization 
of the individual, and, as a financial benefit, the state will incur less costs. In my opinion, 
the challenge is to find solutions in which, on the one hand, the migrant is rewarded for 
cooperating with his return and, on the other, sufficient deterrence can also be exercised 
towards the foreign migrant if he does not cooperate with his return. Tailored individual 

1655 EC Return Handbook (2017), p. 141.
1656 Ibid.
1657 Ibid.
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coaching, which empowers the returnee to take in hand his/her own return, early 
engagement and case management focused on case resolution have proved to be 
successful.1658 I would also like to add that there should be more cooperation among 
different authorities in a member state to realize alternatives. In the member states there 
are different authorities involved in the return process: border authorities, police 
authorities, immigration authorities and (different) ministries. Coordination mechanisms 
between these different authorities are important in order to formulate an efficient return 
policy and will benefit the legal position of the illegal third country national. All these 
authorities are bound by the General Data Protection Regulation when they share privacy 
information of a third country national and when this information is collected in a central 
system. Exchange of information and expertise in individual cases can improve the 
effective return of illegal migrants, reducing the need for Member States to use coercive 
measures. Moreover, national authorities could work together with NGOs on developing 
alternatives to detention as they can play a role in effectuating the voluntary return of 
illegal third country nationals. Viewed from within the crimmigration review framework, 
all these recommendations will lead to improved effective return and even strike an 
excellent balance between effective enforcement and the fundamental rights protection of 
the migrant.

6.6  Judicial Review by the Judicial Authorities

In order to meet the standard of a fair trial (Art.  6 EU Charter and Art.  5 ECHR) in 
detention cases of illegal third country nationals, the following rights are required for a 
judicial review by the national courts: the right to a language interpreter; the right to be 
notified of the scheduled time of the court hearing and of the right to be heard; the right 
to assistance by a legal counsel; the right to access to one’s file;1659 and the right to make 
one’s views known and to have all relevant facts and circumstances properly reviewed and 
taken into consideration by the deciding court.1660

6.6.1  Detention and the Institutional Requirements for Domestic Courts

The CJEU judgment in the case of Mahdi clarified that domestic courts deciding “on the 
extension of detention of third-country nationals” under the Return Directive enjoy full 

1658 Ibid.
1659 Case 300/11, ZZ, p. 51.
1660 Foundation for Access to Rights, Hearing Entails Awareness and Rights (HEAR), Handbook on the Right 

of Immigration Detainees to Be Heard (2016), p. 56, http://hear.farbg.eu/handbook/.
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judicial review and may substitute the decision of administrative authorities with their 
own decisions.1661 The Mahdi judgment has made some parts of the judicial review of 
immigration detention incompatible with the Return Directive. As a result, not only 
Bulgaria,1662 from which the preliminary reference in Mahdi originally came, but also 
other EU member states amended their laws regarding the judicial review of national 
courts.1663 This judgment also revealed that “there is a huge diversity among EU Member 
States regarding the domestic judicial design of review of immigration detention”.1664

While the Return Directive stipulates that detention may be either ordered or reviewed by 
judicial authority, it remains silent on the attributes of the judicial authority. It is also 
important to note that there is no case law that defines the attributes of a judicial authority 
according to Article  15(2) of the Return Directive in the light of Article  6 and 47 EU 
Charter. Therefore, it is up to the EU member states to decide what kind of judge they 
entrust with deciding about detention. For this reason, there are significant variations 
among the EU member states, which I will outline in this section. There are member states 
that charge the administrative judges with the task of reviewing detention orders.1665 The 
purpose of administrative judiciary, in general, is to review various acts of the administrative 
organs that are directed at individuals. In the various member states administrative courts 
often also decide issues related to immigration and asylum, including the instruments of 
the Return Directive, such as in the return decisions, entry bans and detention orders of 
third-country nationals. This appears to be the most practical solution.

Jarukaitis & Kalinauskaitė clarified that in Lithuania the supreme administrative court 
performs “a case-by-case evaluation of all the relevant factors, including ex officio 
consideration of aspects the parties do not address”.1666 When deciding on the prolongation 

1661 Case C-146/14 PPU, Mahdi, p. 64.
1662 See Art.  44(8) of the Law on Foreign Nationals in the Republic of Bulgaria, https://lex.bg/mobile/

ldoc/2134455296.
1663 See Art. 79a of the Aliens Act of 11 April 2014 (Slovenia); Council of State, Judgment of 23 January 2015, 

ECLI:NL:RVS:2015:232 and Council of State, Judgment of 10  April  2015, ECLI:NL:RVS:2015:1309 
(Netherlands).

1664 A. Blisa and D. Kosař, ‘Scope and Intensity of Judicial Review: Which Power for Judges within the Control 
of Immigration Detention?’, in: M. Moraru, G. Cornelisse, and P. De Bruycker (Eds.), Law and Judicial 
Dialogue on the Return of Irregular Migrants from the European Union, Oxford; New York: Hart Publishing 
(2020), pp. 191-212.

1665 This is the case in Netherlands, Czechia, Slovakia, Austria, Slovenia, Bulgaria, Estonia, Lithuania, and 
Sweden. See the relevant REDIAL reports (nrs 29 and 35); I. Jarukaitis, A. Kalinauskaitė, and T Quintel, 
‘National Synthesis Report Sweden, Arts 15-18 of the Return Directive’, REDIAL (2016).

1666 I. Jarukaitis and A. Kalinauskaitė, ‘The Administrative Judge as a Detention Judge: The Case of Lithuaniain 
Law and Judicial Dialogue on the Return of Irregular Migrants from the European Union’, in: M. Moraru, 
G. Cornelisse, and P. De Bruycker (Eds.), Law and Judicial Dialogue on the Return of Irregular Migrants 
from the European Union, Oxford; New York: Hart Publishin, (2020), pp. 237-256.



304

Crimmigration and the Return Directive

of detention, the Supreme Court in Lithuania evaluates new evidence as well as the 
migrant’s previous behaviour.

“The longer the period of detention, the higher the burden on state institutions 
submitting the motion for its prolongation to demonstrate that they took all 
necessary steps to finalise the pre-removal proceedings as soon as possible. 
This is especially relevant if a national migration authority asks for detention 
on its own motion beyond six months.”1667

In this regard the principle of good administration plays a positive role.

According to the German constitution, only a judge can decide to deprive an individual of 
personal liberty.1668 Although Germany does have administrative courts that usually 
decide matters of immigration and asylum, the civil judges are tasked with ordering pre-
removal detention. The reason for this divide is constituted by a historical development of 
the German judiciary in which the administrative courts (established in the nineteenth 
century) were originally part of public administration.1669 According to Bornemann & 
Dörig,

“the administrative judge is competent to scrutinise the immigration 
authority’s actions, in particular with regard to its conduct facilitating a 
deportation with due diligence. The civil judge, as a judge of detention, is 
responsible for ordering detention for the purpose of return. The latter’s 
competence to assess the proportionality of detention is therefore limited 
insofar as a civil court cannot question the legality of a final deportation 
order”.1670

The civil judge’s examination in Germany is limited to investigating whether the removal 
can prospectively be carried out within a certain period.1671 It guides civil judges’ conduct 

1667 I. Jarukaitis and A. Kalinauskaitė (2020).
1668 J. Bornemann and H. Dörig, ‘The Civil Judge as Administrator of Return Detention: The Case of Germany’, 

in: M. Moraru, G. Cornelisse, and P. De Bruycker (Eds.), Law and Judicial Dialogue on the Return of 
Irregular Migrants from the European Union, Oxford; New York: Hart Publishing (2020), pp. 213-236.

1669 K. Hailbronner and D. Thym, ‘National Synthesis Report Germany, Arts 15-18 of the Return Directive’, 
REDIAL (2017).

1670 J. Bornemann and H. Dörig (2020).
1671 § 62(3) second paragraph Aufenthaltsgesetz. An exception to this rule is codified in § 62(3) first stance 

Aufenthaltsgesetz. Since an illegal entry constitutes the very reason for detention, in this context a civil 
judge is obliged to conduct the relevant assessments by herself, see BGH, Decision of 16 December 2009 – 
V ZB 148/09.
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in assessing proportionality. The German Federal Civil Court has effectively extended the 
civil judge’s power of legality review of detention measures on the ground of unauthorized 
entry,1672 in which the return decision was ordered by neither a competent administrative 
authority nor an administrative court.1673 Bornemann & Dörig note that

“the divided judicial scrutiny in return matters is not in violation with the 
CJEU judgment in the case of Mahdi in which the principle of effective judicial 
control is a judicial safeguard in immigration detention cases”.1674

In terms of intensity of control, the judge is obliged to investigate the decisive facts of the 
case for herself.1675 This judicial assessment includes a third-country national’s ability to 
stay in detention.1676 Bornemann & Dörig further explain that “judgments of the CJEU1677 
and the German Supreme Civil Court1678 confirm that procedural errors may render 
detention unlawful only insofar as the result of the case would otherwise have been 
different had no errors occurred”.1679 According to the principles laid down by the CJEU in 
Mahdi, “under German constitutional law judicial control must be ex officio and ‘all-
embracing’, including all the relevant factual and legal considerations”.1680

Another specific situation can be found in Italy. In Italy the power to order detention is 
vested to justices of the peace (“giudici di pace”). These courts exists out of

“non-professional, honorary judges without specialisation who resolve minor 
disputes across jurisdictions. A major disadvantage of this solution is the fact 
that justices of the peace are not professionals and have no special knowledge 
related to immigration law, which raises doubts they meet criteria prescribed 
by Article 47 EU Charter, especially those of impartiality and independence”.1681

Di Pasquale has proposed some reforms that can lead to a higher quality of judicial 
decisions.1682

1672 § 62 (3) first stance Aufenthaltsgesetz.
1673 BGH, Decision of 16 December 2009 – V ZB 148/09, p. 7: the deportation procedure was instituted by the 

federal police.
1674 J. Bornemann and H. Dorig (2020). See Case C-146/14 PPU, Mahdi.
1675 § 26 FamFG.
1676 BGH, Decision of 1 June 2017 – V ZB 163/15.
1677 Case C-383/13 PPU, G. and R., p. 45.
1678 BGH, Decision of 22 October 2015 – V ZB 79/15.
1679 J. Bornemann and H. Dörig (2020).
1680 K. Hailbronner and D. Thym (2017).
1681 A. Blisa and D. Kosař (2020), p. 198.
1682 A. Di Pascale (2020), p. 316.
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Another institutional choice is to let criminal judges order pre-removal detention. There 
are several advantages associated with this choice. The availability of criminal judges may 
be much better than in other legal areas. In this regard Jarukaitis & Kalinauskaitė state that

“there may be more criminal than administrative judges, they may be on duty 
and ready to issue a timely decision, and they may be closer to detention 
centres compared to, say, administrative courts, which may be further and less 
numerous”.1683

On the other hand, criminal judges are not specialists in immigration or asylum law, 
which can result in undesirable consequences. An interesting example is the situation in 
Spain, where only judges of instruction belonging to the criminal division of the judiciary 
have the power to order detention. However, Gortázar Rotaeche showed that these judges, 
lacking knowledge in this area, “tend to decide in line with the request of the administration 
and even ‘copy-paste’ reasoning from the request”.1684 Belgium opted for this scheme as 
well. Sarolea argues that

“the Belgian model, where a criminal judge reviews pre-removal detention, is 
fundamentally flawed because criminal judges have limited power to review 
the legality of return and removal, resulting in ineffective review of 
detention”.1685

She explains that criminal judges may not have the power to review the return decision as 
well and may even have problems accessing it.1686

Another specific solution was in France with a “hybrid model”.1687 In this system “a juge 
judiciaire (‘juge des libertés et de la detention’) decided about prolongation of pre-removal 
detention”.1688 If the migrant challenges a detention order from an administrative body (up 
to 48 hours), this procedure was reviewed by the administrative court.1689 However, this 
system did not work. In France the system has been changed to one in which there is 

1683 I. Jarukaitis and A. Kalinauskaitė (2020), p. 243.
1684 C.J. Gortázar Rotaeche (2016).
1685 S. Sarolea, ‘Detention of Migrants in Belgium and the Criminal Judge: A Lewis Carroll World’, in: 

M. Moraru, G. Cornelisse, and P. De Bruycker (Eds.), Law and Judicial Dialogue on the Return of Irregular 
Migrants from the European Union, Oxford; New York: Hart Publishing (2020), pp. 257-280.

1686 Ibid.
1687 A. Blisa and D. Kosař (2020), p. 199.
1688 Ibid.
1689 Ibid.
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“solely a juge judiciaire who reviews the detention order and decides upon prolongation of 
detention”.1690 Slama argues

“that when it comes to reviewing detention, French courts conduct an 
instrumental use of judicial dialogue between themselves and with the CJEU. 
The aim is, essentially, to protect the domestic courts margin of appreciation 
and those of the administration, without necessarily ensuring the effectiveness 
of return procedures or protecting the fundamental rights of third-country 
nationals”.1691

On grounds of subsidiarity the EU legislature has left it to the member states to organize 
the judicial review of immigration detention within their own legal system. The practice 
in the member states has shown a differentiation in which there is no uniform model for 
judicial review of the immigration measure. The legal protection could be different if the 
detention measure is reviewed by a civil, criminal or administrative court. It is important 
that the national courts are independent and impartial in the light of Article 6 and 47 of 
the EU Charter. The situation in Italy is therefore problematic as the judicial review by the 
national courts is raising questions as to whether there is a violation of Article 47 of the EU 
Charter.

Blisa & Kosař came up with the following solutions, which I endorse, to reach judicial 
review in the member states that will fulfil the requirements of Article 15(2) of the Return 
Directive in the light of Article 6 and 47 of the EU Charter. They have identified five factors 
that may contribute to a well-functioning model of pre-removal detention control. The 
first factor is to have an “early review of lawfulness of detention”.1692 The second is the need 
“to increase expertise of detention judges”.1693 The third is to have “the availability of appeal 
against the judicial decision on illegal third-country national detention”.1694

The fourth factor is that “the Member States have an automatic and periodic review of 
detention”,1695 while the fifth is a “good quality of legal representation for third-country 

1690 S. Slama, ‘Duality of Jurisdiction in the Control of Immigration Detention: The Case of France: Trois 
Hautes Juridictions Nationales pour une Directive: Une Interaction Judiciaire en Trompe l’oeil’, in: 
M. Moraru, G. Cornelisse, and P. De Bruycker (Eds.), Law and Judicial Dialogue on the Return of Irregular 
Migrants from the European Union, Oxford; New York: Hart Publishing (2020), pp. 317-348.

1691 S. Slama (2020).
1692 A. Blisa and D. Kosař (2020), p. 211.
1693 Ibid.
1694 Ibid.
1695 Ibid.
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nationals”.1696 According to Blisa & Kosař, “these five factors can reduce the detention 
roulette up to a certain point”.1697 However, they argue “that a uniform model of judicial 
review of third-country national detention is not a solution either. Instead, they propose 
comprehensive training of detention judges and other reforms that would further 
professionalize the national adjudication systems in this area”.1698 This solution embodies 
respect for the autonomy of the member states to designate a national court that is 
competent to review the detention on points of law and facts. I would like to add that the 
member states should strengthen the cooperation between the different national courts 
that review different instruments of the Return Directive such as return decisions, entry 
bans and detention. It should be emphasized that all these three instruments are connected 
with each other. Horizontal dialogue, whether formally or informally, is a solution for the 
exchange of judges between the different national courts. As it is important that the 
differences in the review of detention orders will not differ more than in the current 
situation, I would like to suggest the need for case law to be shared with other national 
courts of other member states. The Judicial Network of the CJEU is an important tool in 
which the highest courts of the member states share their case law on detention.1699 
Another solution is transnational cooperation or sharing case law within specialized 
associations such as ACA Europe or the dialogue between academics and the judiciary in 
networks such as REDIAL1700 and FRiCoRE.1701

1696 Ibid.
1697 A. Blisa and D. Kosař (2020), pp. 191-212. The term ‘detention roulette’ belongs to A. Blisa and D. Kosař.
1698 A. Blisa and D. Kosař (2020), pp. 191-212.
1699 Judicial Network of the EU: The main objective of this area is to share and centralize information and 

documents relevant to the application, dissemination and study of EU law, as interpreted and applied not 
only by the Court of Justice of the European Union but also by national courts and tribunals. It also aims to 
promote mutual knowledge and understanding of the laws and systems of the Member States from a 
comparative law perspective that can facilitate consideration of the legal traditions of each Member State. 
To this end, the RJUE area provides: direct access to preliminary rulings (by means of pre-defined search 
criteria in the search engine) and, in particular, an opportunity to consult references for a preliminary 
ruling submitted from 1  July  2018, in the language of the case, but also in all available languages; an 
opportunity to consult decisions of national courts and tribunals which have been selected by the 
Constitutional and Supreme Courts of the Member States because of their interest for EU law; an 
opportunity to consult various documents of a scientific or educational nature, resulting from research or 
monitoring work carried out by the member courts of the RJUE, whether these are notes or studies, fact 
sheets on case law concerning EU law or legal monitoring tools, https://curia.europa.eu/jcms/jcms/
p1_2170125/en/.

1700 The REDIAL Project, co-funded by the European Commission (DG Home) and coordinated by the 
Migration Policy Centre (MPC), in cooperation with the Centre for Judicial Cooperation (CJC) and the 
Odysseus Academic Network, was active from 2014 to 2016. The project was intended to facilitate 
horizontal judicial dialogue among the national judges involved in return procedures. Its main purpose was 
to enhance the effective implementation of the Return Directive (2008/115/EC) through judicial 
cooperation among courts from all EU member states, http://euredial.eu/.

1701 Fundamental Rights In Courts and Regulation (FRICoRe): Funded by the Justice Programme of the 
European Unioning project intended to provide judges and legal practitioners with guidelines on the 
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6.6.2  Intensity Judicial Review by the National Court

In the case of Mahdi, the CJEU explained how the national court’s review should be 
conducted in cases relating to the extension measure of the detention of illegal migrants.1702 
The national court must be able to review both factual and legal aspects. In this review, the 
national court carries out an in-depth test that takes into account the arguments put 
forward by both the national authority and the migrant.1703 According to the CJEU, if it 
appears during the extension of the detention that the grounds that were applicable when 
the detention order was imposed no longer exist, the national court must make its own 
decision in place of the administrative or judicial authority that ordered the initial 
detention.1704 Furthermore, the national court must also review whether the national 
authorities can impose alternative measures instead of detention.1705 The judgment of the 
CJEU in the case of Mahdi sets out the scope of the judicial review in the national 
procedure. The national court has the discretion to either authorize or refuse the extension 
of detention as well as the possibility to impose an alternative measure on the migrant 
instead of detention.1706

Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection and legal position of the migrant), the CJEU ruling in the case of Mahdi 
is positive as the judicial review of the national court regarding the detention measure of 
the member state is related to the facts and law. This intensity review by the national court 
is an important safeguard against the arbitrariness of detention by the member state and 
is positive in the light of the legal protection of the migrant. Basilien-Gainche rightly 
points out that in the case of Mahdi the CJEU clarifies “the intensity of judicial control of 
the decision that extends the detention period”.1707

6.6.3  Judicial Review by the National Court: ex officio?

Article  5(4) ECHR and Article  6 EU Charter do not empower the national court to 
substitute its own assessment of all aspects of the case for that of the authority from which 

choice of procedures and remedies in enforcing fundamental rights at the national level, with particular 
reference to the areas of consumer protection, migration and asylum, data protection, health law and non-
discrimination, www.fricore.eu/.

1702 Case C-146/14 PPU, Mahdi.
1703 Ibid.
1704 Ibid., p. 56.
1705 Ibid., p. 64.
1706 This point is particularly important because in Bulgaria (and in France too) the judge does not exercise full 

control over the detention extension measure.
1707 M.L. Basilien-Gainche, ‘Judicial Control of Detention: A Deceptive Upheaval?’, EU Law Analysis (2014b).



310

Crimmigration and the Return Directive

the decision emanates. However, in the literature there are arguments for an ex officio 
review of detention by the national court. According to Cornelisse, the principle of habeas 
corpus underlying Article 5(4) of the ECHR is based on the principle that the detainee 
must be released if the entity having deprived a person’s freedom does not demonstrate 
that detention is lawful.1708 If the national court is required to assume unlawful detention, 
unless proved otherwise by the administration, there are two possibilities. Either the court 
reviews all aspects of legality on its own or it is limited to the arguments put forward by 
the parties, on the other points of unlawfulness. This first argument of Cornelisse is that 
the ECtHR emphasizes that “the cornerstone guarantee of Article 5 § 4 is that a detainee 
must have the right to seek judicial review of his detention”.1709 In other cases, the ECtHR 
also explicitly refers to the right to initiate proceedings to bring the legality of detention to 
court

“in guaranteeing to detained persons a right to institute proceedings to 
challenge the lawfulness of their deprivation of liberty, also proclaims their 
right, following the institution of such proceedings, to a speedy judicial 
decision concerning the lawfulness of detention and ordering its termination 
if it proves unlawful”.1710

This does not in any way indicate that there would therefore be illegality of detention as 
long as the legality of the deprivation of liberty has not been explicitly established by the 
court. This is perhaps most evident in the case of J.N. v. the United Kingdom. In this case, 
the ECtHR ruled negatively on whether the legality of detention under Article 5(4) of the 
ECHR and the right to an effective remedy should be automatically tested by the courts. 
By extension, it is not obvious that the court should have to assess the legality of the 
deprivation of liberty on its own motion regarding the detention measure. The second 
reason, according to Cornelisse, is the obligation laid down in Article 5(4) of the ECHR 
“to order the release of the detainee if the detention is unlawful”.1711 This provision, in her 
view, supports an ex officio review by the national court.

The Dutch Council of State, on 23 December 2020, and the district court of Den Bosch, on 
26 January 2021, both referred the question to the CJEU as to whether EU law obligates 

1708 G.N. Cornelisse, ‘Van de Magna Carta tot Mahdi, Reikwijdte en intensiteit van de rechterlijke toetsing van 
vreemdelingendetentie’, Asiel & Migrantenrecht, volume 5/6, (2015), pp. 199-204.

1709 G.N. Cornelisse (2015).
1710 Ibid.
1711 Ibid.
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the national court to assess ex officio (on its own) by the national court the legality of 
immigration detention.1712

In order to answer the question as to whether the legality of immigration detention should 
also be assessed ex officio (on its own) by the national court, it is particularly important to 
consider the reasons used by the CJEU in the consumer law judgments to conclude that 
the national court must apply the EU rules on own motion. The CJEU clarified in the 
judgment Oceano1713 that the following elements are important in order to require that ex 
officio judicial review is mandatory in consumer cases. First, the weak negotiating position 
of consumers and the consumer knowledge level is mentioned. Second, positive action is 
needed to restore the effective balance between the seller and the consumer. The third 
consideration is the risk that the consumer does not know his rights or has difficulties in 
effectuating them.1714 There are arguments that could be transposed to immigration 
detention cases. Cornelisse has pointed out that the CJEU considered the court’s power to 
review EU law ex officio to ensure effective protection of consumers, particularly in view 
of the risk that it does not know its rights or has difficulties in exercising them. The CJEU 
took into account that the purpose of the relevant provisions of EU law was to protect a 
weaker party. This so-called principle of protection may therefore prejudice the interests 
that the national procedural rule seeks to protect. According to Cornelisse, the same 
reasoning is conceivable in the application of Article 15 of the Return Directive and the 
requirement that the legality of the detention has to be assessed ex officio by a judge. In 
other words, the aim of respecting the fundamental rights of the detained foreign national 
requires the adoption of a power of the court to carry out the right of its own to verify that 
the detention is lawful. Therefore, the protection of the rights of the defence, the principle 
of legal certainty and the proper conduct of the proceedings cannot justify the prohibition 
of judicial review in a habeas corpus procedure.1715

Widdershoven & Verhoeven assert that the CJEU’s reasoning in consumer law matters can 
also be applied in immigration law, because in this area too there is inequality between the 

1712 Council of State 23 December 2019, ECLI: NL:RVS:2020:3034. District Court Den Bosch 26 January 2021, 
ECLI:NL:RBDHA:2021:466. The CJEU joined both cases and are registered with the case numbers C-704/20 
PPU & C-39/21 PPU. In the reference of the District Court there is also a question regarding the national 
legal practice in which the court of second instance, and therefore highest, may confine itself to ruling 
without providing any substantive reasons for being incompatible with EU law.

1713 CJEU 27 June 2000, in Joined cases C-240/98 to C-244/98, Oceano Grupo Editorial SA v. Roció Murciano 
Quintero, ECLI:EU:C:2000:346.

1714 H.J. Snijders, ‘New Developments in National Rules for Ex Officio Raising of Points of Community Law by 
National Courts’, in: A.S. Hartkamp and C.H. Sieburgh (Eds.), The Influence of EU Law on National Private 
Law, Deventer: Kluwer (2014), pp. 96-116; M.J. Sorenson, ‘In the Name of Effective Consumer Protection 
and Public Policy!’, European Review of Private Law, volume 24, (2016), p. 798.

1715 G.N. Cornelisse (2015).
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foreign national and the administration and they, therefore, like consumers, belong to a 
vulnerable group.1716 It is undeniable that foreign nationals can be seen as a vulnerable 
group. There are also arguments to conclude that the CJEU’s reasoning on the nature and 
characteristics of the relevant consumer directives cannot be applied in cases concerning 
the legality of immigration detention. An argument against ex officio review is that the 
consumer directive provisions have to be independently reviewed and that positive action 
is needed to restore the effective balance between seller and consumer. One might conclude 
that this reason does not apply to immigration detention, because in that relationship 
between the foreign nationals and the governing body, sufficient balance has already been 
achieved and therefore no positive action is needed to restore inequality. Governing 
bodies are supposed to act in the interests of citizens, i.e. the public interest. On the other 
hand, private parties act primarily in their own interests. Freedom of contract and 
autonomy are central.

Advocate General De La Tour, in his Opinion of 21 June 2022,1717 advised the CJEU to rule 
that the national court is obliged to review on its own motion (ex officio) the decision of 
the national authorities with regard to a first detention measure and an extended detention 
measure whether the requirements from the specific EU regulation on detention are 
fulfilled. In this regard, the Advocate General points out that the right to effective judicial 
protection “in terms of scope and intensity” must be properly guaranteed if the right to 
freedom under Article 6 of the EU Charter is at stake, such as with detention measures of 
migrants.1718

Furthermore, the Advocate General points out that the national court must be able to 
protect the migrant against arbitrary detention.1719 If the national court can only rule on 
the grounds or arguments put forward by the migrant, there is a risk that the requirements 
for the detention measure are not met after all. In order to prevent unlawful detention, an 
ex officio review by the national court against the detention measure is necessary.1720 If the 
detention is unlawful, the migrant must be released. The Advocate General, rightly, does 
not distinguish between the first detention order and the extended detention measure, 
since both situations concern the deprivation of liberty of a migrant. The Advocate General 
also points to the need to achieve “uniform judicial protection in the Member States”, 

1716 Note R.J.G.M. Widdershoven judgment Council of State 26 January 2011, 201100079/1/V3 in Rechtspraak 
Bestuursrecht (AB) 2011/83; note M.J.M. Verhoeven judgment CJEU 9 November 2010, in Case C-137/08, 
VB Pénzügyi Lízing, ECLI:EU:C:2010:659 in Rechtspraak Bestuursrecht (AB) 2011/46.

1717 AG Opinion De La Tour 21 June 2022, Joint cases C-704/20 and C-309/21, B and X, ECLI:EU:C:2022:489.
1718 Opinion De La Tour 21 June 2022, Joint cases C-704/20 and C-309/21, B and X, p. 86.
1719 Ibid., p. 91.
1720 Ibid., p. 92.
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which will contribute to effective judicial protection in cases in which migrants are 
detained.1721 The Advocate General also considers the Dutch procedural rule to be contrary 
to the principle of effectiveness.1722 The national court must be able to verify whether the 
administrative authority was right in imposing the detention order irrespective of the 
arguments put forward by the migrant. According to the Advocate General, if the national 
court is of the opinion that the national authority has wrongly imposed the detention 
order, “no national procedural rule should preclude it from immediately releasing the 
person against whom such a measure has been taken”.1723 Furthermore, the Advocate 
General states that the referring court has stated that the criminal court itself imposes 
such a measure in the criminal proceedings and reviews ex officio. Although there is a 
difference between sentencing a person and the detention of migrants, both situations 
involve deprivation of liberty and, in the opinion of the Advocate General, it cannot be the 
case that a person suspected of committing a criminal offence is offered more legal 
protection than a migrant.1724

If the CJEU follows the Advocate General, this will have major consequences for the 
judicial review in detention cases of migrants. The scope of the judicial review is not 
regulated by the EU legislature in the Return Directive or in the other EU instruments that 
are related to the detention of migrants, but the CJEU will increase the effective legal 
protection of the migrant by requiring an ex officio review by the national court. It also 
increases uniformity between member states with regard to judicial review in detention 
cases of migrants. The national court is not bound by the arguments put forward by the 
parties in the judicial proceedings, but the national court reviews, in both the first 
detention measure and the extended detention measure, whether the requirements of the 
directive have been met regarding the detention provisions. This prevents unlawful 
detention and does not lead to arbitrariness of detention measures. These aspects are to be 
welcomed from the point of view of the legal protection of the migrant and legal certainty.

The task of the national court will increase with a mandatory ex officio review in detention 
cases, thereby increasing the task of the judge and staff of the court. The capacity for judges 
and staff will need to be put in order to ensure timely rulings in detention cases. The 
question also arises as to whether an ex officio review by the national court should also be 
extended to asylum cases, in view of the subject matter and context and the weak position 
of the asylum seeker.

1721 Ibid., p. 107.
1722 Ibid., pp. 98 and 107.
1723 Ibid., p. 106.
1724 Ibid., pp. 100-101.
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Viewed from within the crimmigration review framework (in particular, the legal position 
of the migrant), the national court should be obligated in the light of Article 15 of the 
Return Directive and the Articles 6 EU Charter and 5 ECHR to review the legality of the 
detention ex officio. The protection of the rights of the defence, the principle of legal 
certainty and the proper conduct of the proceedings cannot justify the prohibition of 
judicial review in a habeas corpus procedure in which the illegal third country national is 
restricted from the freedom of liberty (Art. 6 EU Charter and Art. 5 ECHR). The position 
of the (illegal) third country national against the national authorities is weak while he is in 
detention and mostly will not speak the language. The third country national is in a 
vulnerable position. This parallel can be derived from the CJEU case law in consumer law. 
The Return Directive does not regulate (subsidized) legal aid. This is a strong indication 
that the position of the illegal third country national in detention is very weak as his right 
to liberty is restricted and legal aid is not ensured. It is therefore necessary that the national 
court will review the detention measure on its own motion (ex officio) to control the 
decision of the national authority mostly in a limited period as speedy judicial review is 
mandatory in these detention cases.

6.6.4  Speedy and Periodic Judicial Review

The rationale underlying the requirements of speediness and periodic judicial review at 
reasonable intervals within the meaning of Article 5 § 4 ECHR and the ECtHR’s case law 
is that a detainee should not run the risk of remaining in detention long after his deprivation 
of liberty has become unjustified.1725 The need for ‘speedy review’ and ‘accessibility of the 
remedy’ are two key safeguards that provide balance to the effective measure of detention.

Article 5 § 4 ECHR aims to ensure that the detainee has the right to a ‘judicial review’ of 
the measure to which he is subject. This means that the national court must rule on the 
legality of the detention as well as make a periodic assessment of the continuation of the 
detention measure.1726 During the detainee’s detention, the legal remedy must be available 
to the detainee so that speedy judicial review can be obtained. The remedy must be in 
national law sufficiently accessible to and effective for the detainee.1727 According to the 
ECtHR, the question of whether there is a speedy judicial review must always be assessed 
on the basis of all the circumstances at stake in a case.1728 The notion of ‘speedily’ indicates, 

1725 ECtHR 9 January 2003, Shishkov v. Bulgaria, Appl. no. 38822/97, p. 88.
1726 ECtHR 26 April 2012, Molotchko v. Ukraine, Appl. no. 12275/10, p. 148.
1727 ECtHR 15 November 1996, Chahal v. the United Kingdom, Appl. no. 22414/93, p. 127.
1728 ECtHR 28 November 2000, Rehbock v. Slovenia, Appl. no. 29462/95, p. 84.
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according to the ECtHR, “a lesser urgency than that of ‘promptly’ in Article 5 § 3 ECHR”.1729 
If a non-judicial authority rules on the detention of a detainee, the ECtHR indicates that 
“the standard of ‘speediness’ of judicial review under Article 5 § 4 ECHR comes closer to 
the standard of ‘promptness’ under Article 5 § 3 ECHR, where a delay of sixteen days in 
the judicial review of the applicant’s detention order issued by the prosecutor was found to 
be excessive”.1730 If Article 5§1 ECHR has not been violated, this does not mean that the 
prompt judicial assessment under Article 5§ 4 ECHR does not have to be carried out.1731

It is not possible to indicate in the abstract a term that satisfies the concept of ‘speedily’. An 
important statement is that the ECtHR has indicated that it will have to be reviewed per 
individual case in the light of the circumstances whether the requirement of ‘speedily’ is 
met.1732 A number of factors are important in determining whether there is a speedy 
judicial review. The ECtHR always reviews whether the national authorities have acted 
diligently in the procedure, whether the delay in the expulsion of the migrant is due to the 
behaviour of the migrant and whether there are other reasons for the delay in expulsion.1733 
Since the personal freedom of the migrant is restricted with the detention measure by the 
member state, the ECtHR reviews with strict standards against the requirement of speed 
judicial review.1734 In the case of Kadem v. Malta the ECtHR “considered a time-period of 
seventeen days in deciding on the lawfulness of the applicant’s detention to be excessive”.1735 
In the case of Mamedova v. Russia “where the length of appeal proceedings was twenty-six 
days”, the ECtHR ruled that the ‘speediness’ requirement was violated.1736 Sometimes it is 
difficult to determine when the requirement for a speedy judicial review has been met. 
This is the case when the migrant’s medical situation causes delays. The ECtHR will always 
review whether this ground justifies the lapse of time.1737 It appears from ECtHR case law 
that a number of factors in any case do not justify a longer period. Reference is made to 
“an excessive workload” or holiday periods among the staff of the authorities.1738 In Firoz 
v Belgium,1739 the applicant was deprived of his liberty for the purpose of removal for 

1729 ECtHR 30 May 1989, Brogan and Others v. the United, Appl. nos. 11209/84; 11234/84; 11266/84; 11386/85, 
p. 59.

1730 ECtHR 26 June 2014, Shcherbina v. Russia, Appl. no. 41970/11, pp. 65-70.
1731 ECtHR 4 August 1999, Douiyeb v. the Netherlands, Appl. no. 31464/96, p. 57.
1732 ECtHR 26 September 1997, R.M.D. v. Switzerland, Appl. no. 19800/92, p. 42.
1733 ECtHR 9 July 2009, Mooren v. Germany, Appl. no. 11364/03, p. 106; ECtHR 24 September 1992, Kolompar 

v. Belgium, Appl. no. 11613/85, p. 42.
1734 ECtHR 9 January 2003, Kadem v. Malta, Appl. no. 55263/00, pp. 44-45.
1735 Ibid.
1736 ECtHR 1 June 2006, Mamedova v. Russia, Appl. no. 7064/05, p. 96.
1737 ECtHR 5 January 2010, Frasik v. Poland, Appl. no. 22933/02, p. 63; ECtHR 21 December 2000, Jablonski v. 

Poland, Appl. no. 33492/96, para. 91-93.
1738 ECtHR 25 October 1989, Bezicheri v. Italy, Appl. no. 11400/85, p. 25.
1739 ECtHR 11 July 2013, Firoz v. Belgium, Appl. no. 56005/10.
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almost four months, without having been able to obtain a final decision on the legality of 
his detention. The ECtHR condemned Belgium, finding that Article  5(4) ECHR was 
violated.

Article  5(4) ECHR requires a ‘speedy judicial review by a Court’. The case law of the 
ECtHR clarifies that an acceptable maximum duration (‘reasonable time’) cannot be 
defined in the abstract. The ECtHR ruled that “it must be determined in the light of the 
circumstances of each case, including the complexity of the proceedings as well as the 
conduct by the authorities and the applicant”.1740 The EMN Report has shown that the

“Member States apply different definitions of what constitutes a “speedy” 
review of the detention decision, which can take place within different time 
periods: within four days from the placement in detention,1741 within five 
working days from the notification to the court;1742 within a week from the 
notification to the court1743 or after the hearing of the third country national1744 
which takes place 14 days after the notification to the court, within a month 
from the placement in detention”.1745

Viewed from within the crimmigration review framework (in particular, the legal position 
of the migrant), speedy review by the court is an effective and an important measure to 
protect the fundamental rights of the migrant. The rationale of the speediness of judicial 
review is that a detainee should not run the risk of remaining in detention long after his 
deprivation of liberty has become unjustified. ‘Speedy review’ and ‘accessibility of the 
remedy’ are two key safeguards that give balance to the effective measure of detention and 
are essential in the protection of the fundamental rights of an illegal third country national 
who is detained and will give the person legal protection regarding his detention. Although 
the member states have the freedom to determine the period of speediness, it is clear from 
the ECtHR case law that taking a decision within less than one week can certainly be 
considered as best practice that is compliant with the legal requirement of speediness.

Periodic Judicial Review
Article 15(3) of the Return Directive holds that “detention must be reviewed in every case 
at reasonable intervals of time, either on application by the third-country national 

1740 ECtHR 28 November 2000, Rehbock v. Slovenia, Appl. no. 29462/95, p. 84.
1741 EMN Report (2017), p. 42: “FI.”
1742 Ibid.: “BE, HR.”
1743 Ibid.: “AT, CZ, SK.”
1744 Ibid.: “NL.”
1745 Ibid.: “CY.”
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concerned or ex officio”. This is a judicial review in cases where the period of detention is 
prolonged over time.

In all member states, “the length and/or relevance of detention is reviewed on a regular 
basis by an administrative authority,1746 by a judicial authority,1747 or both”.1748 The frequency 
of the reviews varies across member states, “from every two weeks,1749 every month,1750 
every two months,1751 three months,1752 or two weeks to two months depending on the 
merits of the case”.1753 In the member states where the review is automatic, “in most cases 
the third-country national also has the right to appeal the decision to place him/her in 
detention”.1754

There is no obligation for the member states to issue a written review decision in the 
situation that falls under Article 15(3) 1st sentence.

“The authorities which carry out the review of a third-country national’s 
detention at regular intervals pursuant to the first sentence of Article 15(3) of 
the directive are not obliged, at the time of each review, to adopt an express 
measure in writing that states the factual and legal reasons for that measure”.1755

In its judgment in the case of Mahdi, the CJEU has clarified that

“in such a case, the review of the detention and the decision on the further 
course to take concerning the detention occur in the same procedural stage. 
Consequently, that decision must fulfil the requirements of Article 15(2) of the 
Return Directive”.1756

This means that any combined review and prolongation decision must always be made in 
writing by the authorities.

1746 EMN Report (2017), p. 43: “CY, CZ, DE, EL, LU, UK.”
1747 Ibid.: “AT, EL, FI, FR, HR, IT, LT, LV, SK.”
1748 Ibid.: “BE, EE, ES, IE, NL, SE, SI.”
1749 Ibid.: “FI.”
1750 Ibid.: “AT, LU, NL, UK.”
1751 Ibid.: “BE CY, LV.”
1752 Ibid.: “SI.”
1753 Ibid.: “SE.”
1754 Ibid.: “AT, BE, DE, EE, EL, HU, LV, NL, SE.”
1755 Case C-146/14 PPU, Mahdi, p. 47.
1756 Ibid., p. 48.
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During long-term detention, the revisions are always subject to a judicial review. 
Article 15(3) 2nd sentence requires an ex officio judicial control in cases of ‘prolonged 
detention’. This suggests the need for action by judicial authorities and also in those cases 
in which the person concerned does not appeal.1757 The national court must be able to 
review both factual and legal aspects. In this review, the national court carries out an in-
depth test that takes into account the arguments put forward by both the national authority 
and the migrant.1758

The CJEU clarified this in the case of Mahdi that

“the judicial authority having jurisdiction must be able to substitute its own 
decision for that of the administrative authority or, as the case may be, the 
judicial authority which ordered the initial detention and to take a decision on 
whether to order an alternative measure or the release of the third-country 
national concerned. To that end, the judicial authority ruling on an application 
for extension of detention must be able to take into account both the facts 
stated and the evidence adduced by the administrative authority and any 
observations that may be submitted by the third country national. Furthermore, 
that authority must be able to consider any other element that is relevant for its 
decision should it so deem necessary”.1759

This means that a judicial review that only examines questions of law and not questions of 
fact is not sufficient. The national court must have the power to decide both on the facts 
and on legal issues.

Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection and legal position of the migrant), periodic judicial review is a crucial 
safeguard against arbitrary detention as there is judicial periodic control over whether the 
detention grounds are still fulfilled by the member states. Although the EU legislature has 
not defined what a reasonable interval of time is, in my view 3 to 6 months is too long 
because no judicial review took place regarding the continuation of the detention measure 
and the question of whether the grounds for detention are still justified. As different 
competent authorities are sometimes involved in the return procedure, the member state 
has to cooperate with third countries to get travel documents in the situation that the third 

1757 EC Return Handbook (2017), p. 143.
1758 Case C-146/14 PPU, Mahdi, pp. 62-64.
1759 Ibid., p. 62.
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country national is detained. A maximum of less than 3 months for judicial review is 
reasonable in the light of 6 EU Charter and 5 ECHR.

6.6.5  The Right to be Heard at the National Court

The right of the illegal third country national to be heard by the court is an essential 
feature of a fair and equitable trial. In Sacko,1760 the CJEU decides whether an asylum 
seeker must be heard by the national court in the context of an appeal against a decision 
rejecting a manifestly unfounded application for international protection. This judgment 
is relevant for a number of reasons. In the first place, there is not a lot of case law from the 
CJEU on the right to be heard by the national court in the stage of appeal. The CJEU 
extensively discusses the relevance of the right to be heard in the administrative and 
judicial stages. In addition, the CJEU expressly refers to standing case law of the ECtHR 
that has been developed under Article 6 of the ECHR. The CJEU states that an interpretation 
of the right to be heard, guaranteed by Article 47 EU Charter, is not an absolute right.1761 
Furthermore, the CJEU points out that it has previously stated that Article 6 §1 ECHR 
does not impose an absolute obligation to hold a public hearing and does not necessarily 
require that a hearing be held in all proceedings.1762 It has held, similarly, that neither the 
second paragraph of Article 47 of the EU Charter nor any other provision thereof imposes 
such an obligation. The CJEU has also emphasized that

“the question whether there is an infringement of the rights of the defence and 
the right to effective judicial protection must be examined in relation to the 
specific circumstances of each case, including the nature of the act at issue, the 
context in which it was adopted and the legal rules governing the matter in 
question”.1763

The CJEU in the Sacko judgment used the rich case law of the ECtHR related to Articles 6 
and 13 ECHR, including the restrictions that can be imposed on the right to be heard in 
the appeal stage at the national court. In the Luxembourg case law there was only one 
judgment. Therefore and because Article 47 of the EU Charter is based on Articles 6 and 
13 ECHR, it is, in my opinion, logical that the CJEU referred to the Strasbourg case law to 
interpret Article 47 EU Charter. As stated, the CJEU refers in its judgment to the case law 
of the ECtHR concerning Articles 6 and 13 ECHR and adopts the criteria mentioned 

1760 CJEU Judgment of 26 July 2017, in Case C-348/16, Sacko, ECLI:EU:C:2017:591.
1761 Ibid, p.39.
1762 Ibid., 13 P, Andechser Molkerei Scheitz v Commission, EU:C:2015:356, p. 44.
1763 Case C-348/16, Sacko, p. 41.



320

Crimmigration and the Return Directive

therein.1764 In this regard Reneman indicates that “litigants have a right to a public hearing 
because this protects them against the administration”.1765 The ECtHR considers it 
important that a public hearing contributes to the objective of Article 6 § 1 ECHR, namely 
a fair trial.1766 While a public hearing constitutes a fundamental principle enshrined in 
Article 6 § 1 ECHR, the obligation to hold such a hearing is not absolute.1767 In the ECtHR 
it is clarified that the right to a public hearing must be at least at one judicial level of 
jurisdiction.1768

The manner in which the CJEU subsequently carries out that assessment in the Sacko 
judgment shows the importance of Articles 6 and 13 ECHR. The CJEU repeats the 
considerations of the ECtHR that Article 6 § 1 ECHR does not imply an absolute obligation 
to hold a (public) hearing in all cases.1769 The ECtHR clarified that a hearing is not required 
if there are no disputed facts between the parties and that if there are such facts, the court 
can settle the case based on the arguments put forward by the parties in the proceedings 
and other written documents.1770 The ECtHR also considered that a hearing was not 
necessary in tax cases, as in these cases it is about checking and ensuring that the taxpayer 
has given an accurate picture of his income and that supporting documents have been 
presented correctly.1771 An interesting aspect is that the ECtHR has considered that a 
hearing is not required “in cases in which the legal issues are of a limited nature”1772 or in 
cases that present no particular complexity.1773 The ECtHR has held that

“the national authorities, having regard to the demands of efficiency and 
economy, could abstain from holding a hearing since systematically holding 
hearings could be an obstacle to the particular diligence required in social-
security proceedings”.1774

1764 Jussila v. Finland; ECtHR 12 November 2012, Döry v. Sweden, CE:ECHR:2002:1112JUD002839495.
1765 A.M. Reneman, EU Asylum Procedures and the Right to an Effective Remedy, Oxford and Portland Oregon: 

Hart Publishing (2014), pp. 174-179.
1766 ECtHR 12 July 2001, Malhous v. the Czech Republic, Appl. no. 33071/96, pp. 55-56.
1767 ECtHR 23 February 2017, De Tommaso/Italy, Appl. no. 43395/09, p. 163.
1768 ECtHR 17 July 2002, Fischer/Austria, Appl. no. 33382/96, p. 44; ECtHR 12 November 2012, Salomonsson v. 

Sweden, Appl. no. 38978/97, p. 36.
1769 For a detailed analysis: A.M. Reneman (2014).
1770 Döry v. Sweden.
1771 Jussila v. Finland, p. 47.
1772 ECtHR 19 February 1998, Allan Jacobsson v. Sweden (no. 2), Appl. no. 16970/90, p. 49; ECtHR 1 June 2004, 

Valová, Slezák and Slezák v. Slovakia, Appl. no. 44925/98, pp. 65-68.
1773 ECtHR (dec) 25 April 2002, Varela Assalino v. Portugal, Appl. no. 64336/01; ECtHR 5 September 2002 (dec) 

Speil/Austria, Appl. no. 42057/98.
1774 ECtHR 12 November 2012, Döry v. Sweden, CE:ECHR:2002:1112JUD002839495, p. 41.



321

6   Analysis of Detention

A hearing is necessary in cases involving the court’s answers to questions of law and crucial 
questions of fact.1775

Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection and legal position of the migrant), it is relevant that an oral hearing of the 
first detention measure at the national court, in general, will be necessary in immigration 
detention cases as fundamental rights are at stake such as the right to liberty in Article 6 
EU Charter and Article 5 ECHR. In an oral hearing the national court can assess the facts 
and points on law and review whether the first detention measure is in accordance with 
the law. Regarding the periodic judicial review, it is not necessary to have an oral hearing 
at the national court unless there are serious doubts regarding the facts and law. The 
requirement to issue a written decision with reasons also applies in the situation of the 
prolongation of the detention. This enables a national court to review whether the 
detention measure can be prolonged.1776

6.7  Ending of Detention

Article 15 (4) of the Return Directive reads as follows:

“it appears that a reasonable prospect of removal no longer exists for legal or 
other considerations or the conditions laid down in paragraph  1 no longer 
exist, detention ceases to be justified and the person concerned shall be 
released immediately”.

There are several reasons to end the detention. The first reason is if there is no more 
reasonable prospect of removal, an example of which is the situation in which no travel 
documents can be obtained from a third country to realize the return of the migrant. 
Another reason is when the maximum detention period has been reached.1777 An 
additional reason is when during the detention alternative measures are found to be more 
proportional than detention (see Section 6.5.1 alternatives to detention).

1775 ECtHR 17 January 2002, Fischer v. Austria, Appl. no. 33382/96, p. 44. See also Malhous v. the Czech Republic, 
p.  60; ECtHR 8  February  2005, Miller v. Sweden, Appl. no.  55853/00, p.  34; ECtHR 7  December  2010, 
Andersson v. Sweden, Appl. no. 17202/04, p. 57; ECtHR 11 July 2002, Göç v. Turkey, Appl. no. 36590/97, 
p. 51; ECtHR 23 February 1994, Fredin v. Sweden (no. 2), Appl. no. 18928/91, p. 22; ECtHR 12 November 2002, 
Lundevall v. Sweden, Appl. no. 38629/97, p. 39.

1776 Case C-146/14 PPU, Mahdi, p. 44.
1777 EC Return Handbook (2017), p. 144.
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First, in the situation that a reasonable prospect of removal for legal or other considerations 
is not possible. Second, if the removal arrangements aren’t properly followed up by the 
authorities. Third, if the maximum time limits for detention have been reached.1778 
Furthermore, the detention measure can be ended if alternatives to detention become an 
appropriate option.

6.7.1  Absence of Reasonable Prospect of Removal

Article 15(5) of the Return Directive provides that “detention must be maintained for as 
long as the conditions for it are fulfilled and it is necessary to ensure removal”. The CJEU 
provided a clarificatory interpretation of the meaning of ‘reasonable prospect’ in the case 
of Kadzoev by stating that

“only a real prospect that removal can be carried out successfully, having 
regard to the periods laid down in Article  15(5) and (6), corresponds to a 
reasonable prospect of removal. That reasonable prospect does not exist where 
it appears unlikely that the person concerned will be admitted to a third 
country, having regard to those periods”.1779

In this regard the European Commission emphasizes that there must be “a realistic 
prospect of removal”.1780 There is no longer a “realistic prospect of removal” if it has already 
been reasonably established that the removal cannot take place within the maximum 
detention period.1781

The European Commission recommends providing

“for a maximum initial period of detention of six months, which shall be 
adapted in the light of the circumstances of the case and be reviewed at 
reasonable intervals of time under the supervision of a judicial authority, and 
for the possibility to further prolong the detention with 12 months until 18 
months in the cases provided for in Article 15(6) of the Return Directive”.1782

1778 Ibid.
1779 Case C-357/09 PPU, Kadzoev, p. 66.
1780 EC Return Handbook (2017), p. 143.
1781 Ibid., p. 144.
1782 Ibid., p. 145.
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The European Commission has sought attention to be paid to the specific situation of 
stateless persons, who may be unable to benefit from consular assistance by third countries 
in view of the need to obtain a valid identity or travel document.1783

In light of the crimmigration review framework (in particular, the fundamental rights 
protection), it is positive in the light of the judgment of the CJEU in the case of Kadzoev 
that member states make sure that there is a reasonable prospect of removal that justifies 
imposing or prolonging detention. If removal becomes unlikely, the illegal third country 
national must be released. An example is that the illegal third country national cannot be 
expelled because of the non-refoulement principle, which will lead to a violation of Article 4 
EU Charter and Article  3 ECHR. In this situation there is no reasonable prospect of 
removal grounds, and detention has to be ended. If the non-refoulement issue is only of 
limited and temporary nature, detention may be maintained if there is still a reasonable 
prospect of removal.1784 An example could be, for instance, a credible diplomatic assurance 
from the country of return that states that the non-refoulement principle will not be 
violated when the returnee is sent back to the country of return.

6.7.2  Reaching the Maximum Period of Detention

The detention period cannot exceed six months. However, Article  15(6) of the Return 
Directive states that “Member States may extend this period for another twelve months” 
in two qualified situations. There are two justified reasons for extending detention. The 
first reason is if there is “a lack of cooperation by the returnee”, and the second reason is if 
“there are delays in obtaining the necessary documentation from third countries”. In either 
of these two situations an illegal third country national can be detained for a maximum of 
18 months, which is problematic from a crimmigration law perspective. There is no 
criminal conviction, and the right to liberty is restricted for a long period just because the 
person is illegal.

The CJEU clarified in the judgment Mahdi that the risk of the third-country national 
absconding is a matter to be considered in regard to the initial detention. It is worth 
mentioning that in the Return Directive the ‘risk of absconding’ is not a ground for 
extending the detention. As long as this risk with regard to the migrant persists, the 
member state may take into account, when assessing the extension of the detention, that 

1783 Ibid., p. 144.
1784 Ibid., p. 72.
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the migrant has no identity documents. However, the lack of identity documents alone is 
not a sufficient ground for the member state to extend the detention measure.1785

In the view of the European Commission the following examples are reasons for justifying 
prolonged detention under Article 15(6) of the Return Directive:

“an absence of identity documents as such is not sufficient to justify prolonged 
detention1786 and the non-cooperation in obtaining identity documents may 
justify prolonged detention if there is a causal link between the non-cooperation 
and non-return”.1787

The CJEU clarified in the Mahdi judgment how non-cooperation in obtaining identity 
documents must be assessed. The referring court wished to know whether the Sudanese 
Embassy’s refusal to issue the migrant identity papers may be attributed to Mr Mahdi and, 
if so, whether his conduct may amount to a lack of cooperation on his part, which would 
be a ground for extending his detention. In response, the CJEU states that Article 15(6) of 
the Return Directive requires that

“before it considers whether the third-country national concerned has shown 
that he has failed to cooperate, the authority concerned should be able to 
demonstrate that the removal operation is lasting longer than anticipated, 
despite all reasonable efforts: that means that the Member State in question 
should actively be seeking to secure the issue of identity documents for the 
third-country national”.1788

Furthermore, the CJEU states that Mr Mahdi may be regarded as having demonstrated a 
‘“lack of cooperation” if the authorities’ investigation reveals that the behaviour of the 
migrant shows that he did not cooperate in his removal.1789

According to Basilien-Gainche, the CJEU clarified in the Mahdi case that the migrant’s 
non-possession of a valid identity document does not constitute a ground for the state to 

1785 Ibid., p. 143; Case C-146/14 PPU, Mahdi, p. 74.
1786 EC Return Handbook (2017), p. 143; Case C-146/14 PPU, Mahdi, p. 73: “…the fact that the third-country 

national concerned has no identity documents cannot, on its own, be a ground for extending detention 
under Article 15(6) of Directive 2008/115”.

1787 Case C-146/14 PPU, Mahdi, p. 85: “…only if an examination of his conduct during the period of detention 
shows that he has not cooperated in the implementation of the removal operation and that it is likely that 
that operation lasts longer than anticipated because of that conduct…”.

1788 Case C-146/14 PPU, Mahdi, p. 82.
1789 Ibid., pp. 83-85.
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extend the detention, nor does it qualify as a ‘risk of absconding’, which may be a ground 
for the imposition of the detention measure.1790 According to Basilien-Gainche,

“it is disappointing because a ‘risk of absconding’ is one of the grounds to 
detain asylum-seekers under the Dublin rules and the Reception Conditions 
Directive. This might lead to a violation of the international and European 
rules which recognize and guarantee the right of asylum. Moreover, in some 
countries (such as France) asylum-seekers are treated as illegally third-country 
nationals (and so are subject to the Return Directive as such) because of a long 
delay in recognizing an application for asylum”.1791

If the ‘risk of absconding’ can justify the initial detention of an illegally staying third 
country national, his/her lack of cooperation can justify the decision to detain him or her 
for more than six months. Basilien-Gainche pointed out that the Mahdi case gave the 
CJEU an opportunity to elaborate the phrase “lack of cooperation from the third-country 
national concerned”.1792 According to Basilien-Gainche, the answer of the CJEU “could 
have been clearer”.1793

It is true that the CJEU does not provide a direct answer by considering that it has no 
jurisdiction to investigate the facts of a case and that this is a matter for the national court. 
There is an interesting point in the CJEU’s considerations that deserves attention in this 
regard and must be emphasized, in which the CJEU considers the following:

“a lack of cooperation by the third-country national concerned can result only 
from the behaviour of the third-country national insofar that the delays and 
difficulties his/her national state demonstrates in delivering the documentation 
necessary for his/her removal cannot be blamed upon him or her”.1794

1790 M.L. Basilien-Gainche (2014b).
1791 Ibid.
1792 Ibid.
1793 Ibid.
1794 Case C-357/09, Kadzoev, pp. 53-54: “The period of detention completed by the person concerned during 

the procedure in which the lawfulness of the removal decision is the subject of judicial review must 
therefore be taken into account for calculating the maximum duration of detention laid down in 
Article 15(5) and (6) of Directive 2008/115. If it were otherwise, the duration of detention for the purpose 
of removal could vary, sometimes considerably, from case to case within a Member State or from one 
Member State to another because of the particular features and circumstances peculiar to national judicial 
procedures, which would run counter to the objective pursued by Article  15(5) and (6) of Directive 
2008/115, namely to ensure a maximum duration of detention common to the Member States”.
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Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection and the legitimacy of criminal sanctions), it is a positive that the detention 
measure is limited to 6 months. The extension is limited to a maximum of 12 months so 
that there is a limitation for the member states regarding the restriction of the right to 
liberty of the migrant. However, extending the detention can lead to a maximum detention 
period of 18 months. This is problematic as there is no criminal conviction for the illegal 
third country national, and 18 months is too long a period in which to restrict the right to 
liberty just because the person is illegal. Furthermore, it is a serious question whether the 
member state is able to expel an illegal third country national after 12 months of detention 
as it is obligated under Article 5 ECHR to demonstrate that the deportation is in progress 
and act in good faith and with due diligence.1795 Therefore, member states have an 
obligation to actively work towards the removal of the migrant to a third country. The 
member states will have to make this active duty more concrete by, for example, 
documenting the steps that have been taken by the authorities concerned to obtain travel 
documents for the migrant in the return procedure. Therefore, it is recommended to 
inquire into what the expulsion rate is in the member states of detention between 12 and 
18 months to see if the period of 18 months is justified in order to achieve the aim of the 
Return Directive, namely to return the illegal third country national from the member 
state.

6.8  Compensation for Unlawful Detention

Article 5 § 5 ECHR states that “everyone who has been the victim of arrest or detention in 
contravention of the provisions of this Article shall have an enforceable right to 
compensation”.1796 It is essential for this provision that a violation of one or more paragraphs 
of Article 5 ECHR has been established by the national authorities or the ECtHR.1797 In the 
Return Directive a similar provision as that in Article 5 § 5 ECHR is not available.

Article 5 § 5 ECHR provides the legal basis for the right to compensation in the judicial 
proceedings in the member states.1798 If there is a violation of Article 5 § 1 ECHR and 
Article 5 § 4 ECHR, and it could not give rise to an enforceable claim for compensation by 
the applicants before the national courts, the legal consequence is that Article 5 § 5 ECHR 
is violated by the member state.

1795 Chahal v. the United Kingdom, p. 113; A. and Others v. the United Kingdom, p. 164.
1796 European Union Agency for Fundamental Rights (FRA) (2014), p. 168.
1797 ECtHR 18 December 2002, N.C. v. Italy, Appl. no. 24952/94; p. 49; ECtHR 24 March 2005, Stoichkov v. 

Bulgaria, Appl. no. 9808/02, p. 72.
1798 A. and Others v. the United Kingdom, p. 229.
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Article 5 § 5 ECHR applies if the detention measure has been carried out by the member 
state contrary to paragraphs 1, 2, 3 or 4.1799 It is essential that the right to compensation be 
properly safeguarded in the judicial proceedings.1800 In considering compensation claims, 
the ECtHR clarified that “the domestic authorities are required to interpret and apply 
domestic law in the spirit of Article 5 ECHR, without excessive formalism”.1801 Article 5 § 5 
ECHR relates to financial compensation, which can be material as well as immaterial. It is 
also important that the ECtHR explain that this provision does not entitle the detainee to 
be released from detention.1802

Article 5 § 5 ECHR gives the “member states the discretion to impose requirements on the 
detainee to demonstrate what his damage has been owing to the detention measure, which 
entitles him to compensation”.1803 However, the member state may not impose strict 
formalistic requirements with regard to the obligation of proof that rests on the detainee.1804 
The ECtHR has clarified that “Article  5 §  5 ECHR does not entitle the applicant to a 
particular amount of compensation”.1805 Furthermore, the ECtHR clarified that “an award 
cannot be considerably lower than that awarded by the ECtHR in similar cases”.1806 In the 
case of Emin v. Netherlands,1807 the ECtHR ruled about an enforceable right to compensation 
because of unlawful detention and the limited discretion for the member state to reduce 
the compensation to nil.

Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection of the migrant), the member states should apply Article 5 § 5 ECHR if 
there is unlawful immigration detention and the migrant is entitled to be financially 
compensated. As the ECHR is the minimum level of fundamental rights protection in the 
light of Article  53 of the EU Charter, the member states are obligated to apply this 
provision. It is recommendable for the EU legislature to codify the compensation for 
unlawful detention in the Return Directive.

1799 ECtHR 8 February 2011, Michalák v. Slovakia, Appl. no. 30157/03, p. 204.
1800 ECtHR 22 February 1989, Ciulla v. Italy, Appl. no. 11152/84, p. 44. Compensation must be available both 

in theory, see ECtHR 15  October  2009, Dubovik v. Ukraine, Appl. nos. 33210/07 and 41866/08, p.  74; 
ECtHR 18 January 2007, Chitayev and Chitayev v. Russia, Appl. no. 59334/00, p. 195.

1801 ECtHR 8 December 2011, Shulgin v. Ukraine, Appl. no. 29912/05, p. 65; ECtHR 17 March 2009, Houtman 
and Meeus v. Belgium, Appl. no. 22945/07, para. 46.

1802 Commission (dec) 15 May 1984, Bozano v. France, Appl. no. 9990/82.
1803 ECtHR 27 September 1990, Wassink v. the Netherlands, Appl. no. 12535/86, p. 38.
1804 ECtHR 2 September 2010, Danev v. Bulgaria, Appl. no. 9411/05, pp. 34-35.
1805 ECtHR 26 May 2009, Damian-Burueana and Damian v. Romania, Appl. no. 6773/02, p. 89.
1806 ECtHR 17 May 2011, Ganea v. Moldova, Appl. no. 2474/06, p. 30.
1807 ECtHR 29 May 2012, Emin v. Netherlands, Appl. no. 28260/07.
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6.9  After ending of Detention

An important question relates to the consequences following from the ending of the 
detention of the illegal third country national when the person has not been expelled and 
is still on the territory of the member state. The maximum deadlines for detention 
prescribed by the Return Directive “must not be undermined by re-detaining returnees 
immediately, following their release from detention”.1808 Otherwise, the maximum length 
of detention would be undermined by the member state.

The CJEU ruled in the case of Mahdi that the member states do not have the obligation to 
grant a permit to returnees once it becomes clear that there is no more “reasonable 
prospect of removal”, but member states are free to do so at any moment. Article 6(4) of 
the Return Directive

“enables the Member States to grant an autonomous residence permit or other 
authorisation offering a right to stay for compassionate, humanitarian or other 
reasons to a third-country national staying illegally on their territory”.

Similarly, Recital 12 in the preamble to the Return Directive states that “the Member State 
should provide third-country nationals who are staying illegally but who cannot yet be 
removed with written confirmation of their situation”.1809

Another option available to the member state is to issue less coercive measures than 
detention in order to effectuate the return of the migrant (see Section 6.5.1 alternatives to 
detention).1810

The last option is the re-detention of the same person at a later stage.1811 This is only 
legitimate in my view if an important change of relevant circumstance has taken place in 
relation to the migrant’s options to return. In other words, the immigration authority 
needs to prove that there are new facts and circumstances that can justify re-detention. An 
example is the issuing of necessary travel documents by a third country or an improvement 
of the situation in the country of origin, allowing for safe return. These facts give rise to a 
‘reasonable prospect of removal’ in the sense of Article 15(4) of the Return Directive. If all 
other conditions for imposing detention under Article  15 of the Return Directive are 
fulfilled, then re-detention is allowed.

1808 EC Return Handbook (2017), p. 145.
1809 Case C-146/14 PPU, Mahdi, pp. 87-88.
1810 EC Return Handbook (2017), p. 146.
1811 Ibid.
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Viewed from within the crimmigration review framework (in particular, the legal position 
of the migrant), it is important that according to Recital 12 of the Return Directive “the 
illegal third country national will be provided a written confirmation of their legal 
situation”. This is positive in the light of the principle of legality as the legal position of the 
illegal third country national is clear for all actors (the authorities and the migrant), and 
after his release he will not directly face re-detention.

6.10  Detention Conditions

Article 16 of the Return Directive provides that, as a rule, “detention must take place in 
specialized facilities”. Article 16 of the Return Directive further states that in cases where 
this is not possible and third-country nationals must be detained in prison accommodation 
while awaiting the enforcement of the removal, “they must be kept separated from 
ordinary prisoners”. There are 2 stages in the procedure. The first is the initial stage of 
police custody. The second is the detention in a specialized facility.

The detention conditions under the ECHR have to be in conformity with the requirements 
under Articles 3, 5 or 8 ECHR.1812 The ECtHR will review the specific detention conditions 
in the facility in relation to the migrant’s situation.1813

The Committee for the Prevention of Torture (CPT) is a body that falls under the Council 
of Europe.1814 The CPT monitors whether the member states comply with the conditions 
of the European Convention for the Prevention of Torture and Inhuman Degrading 
Treatment or Punishment with regard to persons who have been deprived of their liberty. 
The legal review framework for the CPT is Article 3 ECHR (non-refoulement principle) 
and the European Convention for the Prevention of Torture and Inhuman Degrading 
Treatment or Punishment. In Article 1 of the European Convention for the Prevention of 
Torture and Inhuman Degrading Treatment or Punishment, the task set out for the CPT 
is that it

1812 European Union Agency for Fundamental Rights (FRA) (2014), pp. 167-168.
1813 Saadi v. United Kingdom, p. 74.
1814 www.cpt.coe.int. For more about the CPT see, for example, C. O’Connell, E. Aizpurua, and M. Rogan, ‘The 

European Committee for the Prevention of Torture and the Gendered Experience of Imprisonment’, Crime, 
Law and Social Change, volume 75, (2021), pp. 445-468; R. Morgan, Combating Torture in Europe: The Work 
and Standards of the European Committee for the Prevention of Torture (CPT). Strasbourg: Council of 
Europe Publishing (2001); A. Cassese, ‘The European Committee for the Prevention of Torture and 
Inhuman and Degrading Treatment or Punishment Comes of Age’, in: N. Blokker and S. Muller (Eds.), 
Towards More Effective Supervision by International Organizations, Dordrecht: Martinus Nijhoff (1994), 
pp. 115-125.
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“shall, by means of visits, examine the treatment of persons deprived of their 
liberty with a view to strengthening, if necessary, the protection of such 
persons from torture and from inhuman or degrading treatment or 
punishment”.

The CPT has a preventive task and is a non-judicial body. Each member state of the 
Council of Europe appoints a member who is specialized in the field of detention. In 
regard to their professional backgrounds, the members range from lawyers to doctors. The 
members are independent and impartial. The CPT periodically or incidentally examines 
the facilities of the member states. These are facilities in which persons have been deprived 
of liberty.

Viewed from within the crimmigration review framework (in particular, the legitimacy of 
criminal sanctions), I would like to point out that the ECHR provides for a non-judicial 
preventive mechanism to protect persons deprived of their liberty. The CPT’s investigations 
take place through visits to the facilities where the persons are detained and where they 
also interview the detainees. This gives the members of the CPT a good picture of the 
reality in these detention facilities. Furthermore, an important guarantee is that the 
members of the CPT are independent in the research that they conduct. The CPT has built 
up considerable expertise in the years since 1989, when it came into existence and has also 
developed detention standards for the member states. The CPT’s findings are published in 
reports, which are accessible to the public and member states through the CPT’s website.

All actors who suspect that there are violations of the European Convention for the 
Prevention of Torture and Inhuman Degrading Treatment or Punishment in a specific 
detention facility have the possibility to contact the CPT about it. The CPT has the 
possibility for ‘ad hoc visits’ to detention facilities in the member states. Finally, the reports 
of the CPT, as experts regarding the conditions in detention, play a very important role in 
the ECtHR’s assessment as to whether such conditions violate the requirements of the 
ECHR. Therefore, I recommend that the member states use the available CPT reports as 
expert reports in order to assess the detention conditions in a specific detention centre. In 
my view the CPT reports should be made public as this will strengthen transparency.

6.10.1  Initial Police Custody

Recital 17 of the Return Directive reads as follows: “Without prejudice to the initial 
apprehension by law enforcement authorities, regulated by national legislation, detention 
should, as a rule, take place in specialised detention facilities.”
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The Return Directive does not cover the initial apprehension period during which 
suspected illegal migrants may be kept in police custody. It can be deduced from Recital 
17 of the Return Directive that the national law of the member states must contain rules 
regarding the stage of the initial police arrest. The European Commission encourages 
member states “to make sure that a transfer to a specialised detention facility for illegal 
migrants normally takes place within 48 hours after apprehension”.1815 In view of the 
specific position of the illegal migrant, it is advisable for the member states, as the European 
Commission has indicated, also at this initial stage, to separate the illegal migrant from 
the ordinary prisoners and to align the exceptions to this main rule with the exceptions 
contained in the Return Directive when the illegal migrant has been issued a detention 
measure under the Return Directive. In the case of Achugbabian, the CJEU clarified the 
reason for imprisonment with ordinary prisoners. According to the CJEU, the competent 
authorities must have a reasonable time in which to identify the person. The determination 
of the name and nationality may be difficult in practice where the person concerned does 
not cooperate. Another complication is the verification of the existence of an illegal stay of 
the person in situations where the person concerned invokes a status of asylum seeker or 
refugee.1816

Viewed from within the crimmigration review framework (in particular, the legitimacy of 
criminal sanctions), 48 hours in police custody as a reference is a reasonable amount of 
time in practice for member states to verify the identity and legal status of a person, which 
is an effective measure. This measure is a justified restriction on the freedom of liberty. It 
is possible that member states need more time in this stage as hearings will sometimes be 
held with the police with a lawyer and/or translator, and the national authorities should do 
a proper review or other capacity reasons will justify a longer period in police custody. If 
the member states in a case need more time, the police, in my opinion, should motivate in 
a written decision the reason for extending the period in police custody. This will provide 
legal certainty for the reasons of extended placement with ordinary prisoners, also taking 
into account that the freedom of liberty of the third country national (Art. 6 EU Charter 
and 5 ECHR) is restricted by the member state.

1815 EC Return Handbook (2017), pp. 146-147.
1816 Case C-329/11, Achughbabian, p. 31.
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6.10.2  Use of Specialized Facilities as a General Rule

The general rule in the Return Directive is that the illegal third-country nationals are 
placed in specialized facilities.1817 The reason is that these persons are no criminals and 
deserve to be treated differently from ordinary prisoners. Member states are required to 
detain illegally staying third-country nationals for the purpose of removal in specialized 
detention facilities, not in ordinary prisons. This implies an obligation on member states 
to ensure that sufficient places in specialized detention facilities are available, in order to 
tackle foreseeable irregular migration challenges. The term ‘ordinary prisoners’ covers 
both convicted prisoners and prisoners on remand. This is confirmed by Guideline 10, 
paragraph 4 of the “20 Guidelines on forced return” of the Committee of Ministers of the 
Council of Europe (CoE), which explicitly provides that “persons detained pending their 
removal from the territory should not normally be held together with ordinary prisoners, 
convicted or on remand”.1818 Detainees must therefore also be separated from prisoners on 
remand. The Return Directive thus provides

“for an unconditional obligation requiring Member States to ensure that 
illegally staying third-country nationals are always kept separated from 
ordinary prisoners when a Member State cannot provide, exceptionally, 
accommodation for those third-country nationals in specialised detention 
facilities”.1819

The European Commission clarifies that Article  16 of the Return Directive does not 
provide for the situation of detention of migrants in closed medical/psychiatric institutions 
or together with persons detained on medical grounds.1820 Furthermore, the European 
Commission will monitor whether the member states are using the exceptions to the 

1817 EMN Report (2017), p. 44: “Fifteen Member States indicated that third-country nationals who had been 
ordered to leave the territory were accommodated in such specialized facilities for third-country nationals 
(BE, CY, DE, EE, EL, ES, FI, FR, HU, LT, LV, LU, NL, SE, UK). Six Member States specified that their 
detention facilities were not specialized for third-country nationals in the context of a return procedure, 
but could also accommodate other type of detainees in other immigration procedures (AT, CZ, FI, IE, SE, 
SK). As such, they can accommodate other types of detainees. In Austria for example, detention centers 
accommodated other types of detainees, although a specialized center opened in 2014.”

1818 Guideline 10, paragraph 4 of the “20 Guidelines on forced return” of the Committee of Ministers of the 
Council of Europe (“CoE”).

1819 EC Return Handbook (2017), p. 90: According to the European Commission, “the derogation foreseen in 
Article 16(1) of the Return Directive may be applied when unforeseen peaks in the number of detainees 
caused by unpredictable quantitative fluctuations inherent to the phenomenon of illegal migration (not yet 
reaching the level of an ‘emergency situation’ expressly regulated in Article 18 of the Return Directive) 
cause a problem to place detainees in special facilities in a Member State which otherwise disposes of an 
adequate/reasonable number of specialized facilities”.

1820 EC Return Handbook (2017), p. 148.
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general rule in specialized centres in a reasonable way. The EMN Report (2017) shows 
some situations in which the exceptions are used in violation of the Return Directive such 
as for public order, national security or medical reasons.1821

As regards the conditions for carrying out detention, the CJEU points out in the case of 
Bero and Bouzalmate that the main rule is that a special facility must be used for 
immigration detention (first sentence of Art. 16(1) of the Return Directive).1822 The CJEU 
clarifies that as an exception for immigration detention use can also be made of a prison 
(second sentence of Art. 16(1) of the Return Directive).1823

While the CJEU points out in the case of Bero and Bouzalmate that in federal states there 
is no obligation on the state to set up specialized detention centres in each state, that 
member state will have to ensure that states that do not have specialized facilities still 
detain illegal migrants in other states where these facilities are available.1824 When 
detention is likely to last for only a brief period, this is no legitimate reason to exceptionally 
resort to prison accommodation.1825

In the Pham judgment, the CJEU adds to its ruling in the case of Bero and Bouzalmate that 
a member state cannot take account of the wish of the third-country national concerned 
to be detained in prison accommodation.1826 The CJEU observes that under the Return 
Directive the obligation requiring illegally staying third-country nationals to be kept 
separated from ordinary prisoners guarantees observance of the foreign nationals’ rights 
in relation to detention.1827

Following the Bero and Bouzalmate and Pham rulings of the CJEU in 2014, Germany, 
where the organization of detention comes under the remit of the Länder, stopped placing 
illegal third-country migrants in prison accommodations. Instead, Länder which had 
previously used prisons for detention, cooperated with other Länder and used their 
facilities in some cases.1828 This explains why detention capacity decreased significantly in 
2014 and 2015. A legislative amendment in 2017 reintroduced the option of accommodating 
illegal migrants for the purpose of return in regular prisons if they pose “a significant risk 

1821 EMN Report (2017), p. 44.
1822 CJEU Judgment of 17 July 2014, in Joined cases C-473/13 and C-514/13, Bero and Bouzalmate, ECLI:EU:C:

2014:2095, p. 28.
1823 Joined cases C-473/13 and C-514/13, Bero, and Bouzalmate, p. 25.
1824 Joined cases C-473/13 and C-514/13, Bero, and Bouzalmate.
1825 Ibid.
1826 CJEU Judgment of 17 July 2014, in Case C-474/13, Pham, ECLI:EU:C:2014:2095.
1827 Case C-474/13, Pham, p. 19.
1828 EMN Report (2017), p. 44.
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to life or limb or important areas of public safety”.1829 Detention capacity in Germany has 
been increasing over the course of 2017.1830

In both judgments (Bero and Bouzalmate, Pham) the CJEU followed Advocate General 
Bot’s Opinion.1831 Accordingly, a member state cannot take the position that there are no 
specialized detention facilities for migrants on part of its territory (Bero and Bouzalmate). 
The same rule applies even if the migration detainee has consented to being confined in 
penitentiary (Pham).

According to Peers, the AG’s opinion “neatly brings together excellent arguments about 
the literal interpretation of the Return Directive with an appreciation of what a humane 
interpretation of the Return Directive would suggest”.1832 The Advocate General’s opinion 
in these cases shows that “he has a very clear understanding of the importance of the 
difference between convicted criminals and migrants who have committed no crime 
(leaving aside immigration offences)”.1833

Majcher concludes that the judgments of the CJEU will “obviously trigger changes to the 
German practice of using prisons for immigration detention purposes”.1834 The CJEU’s 
reasoning in Bero and Bouzalmate that the absence of specialized detention facilities in a 
federated state cannot in itself justify confining migrants in prisons in that federated state 
is of relevance to other federal states, like Austria and Switzerland (which is bound by the 
Return Directive as a Schengen associate). Arguably, it can have a broader application and 
impact practice based not only on the administrative structure of a state but also the 
geographical location of detention facilities, as Majcher points out in paragraph 144 of the 
Opinion of the Advocate General.

1829 Section 62a subs. 1 second sentence of the Residence Act.
1830 EMN Report (2017), p.  45: “In the Netherlands, some detention facilities also accommodate criminal 

prisoners, but they are kept separated from third-country nationals placed in detention in the context of a 
return procedure. Similar to Germany, in the Netherlands the CJEU Bero and Bouzalmate and Pham 
rulings led to a confirmation of an earlier ruling by the Administrative Jurisdiction Division of the Council 
of State requiring a strict application of Article 16 of the Return Directive, according to which detention of 
third-country nationals in view of their return should take place in separate facilities.”

1831 Opinion of AG Bot 30 April 2014, in Joined cases C-473/13 and C-514/13, Bero and Bouzalmate, and in Case 
C-474/13, Pham, ECLI:EU:C:2014:295.

1832 S. Peers, ‘When Can Irregular Migrants be Detained in Prisons?’, EU Law Analysis (2014b), http://
eulawanalysis.blogspot.com/2014/05/when-can-irregular-migrants-be-detained.html.

1833 Ibid.
1834 I. Majcher, ‘The EU Returns Directive and the Use of Prisons for Detaining Migrants in Europe’, EU Law 

Analysis (2014b), http://eulawanalysis.blogspot.com/2014/07/the-eu-returns-directive-and-use-of.html: 
Report by the Pro Asyl describes, in ten out of sixteen federated German states (Baden-Württemberg, 
Bavaria, Hamburg, Hesse, Lower Saxony, Mecklenburg-Western Pomerania, North Rhine-Westphalia, 
Saxony, Saxony-Anhalt, and Thuringia) migration detainees are held in prisons.
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“If a country has a specialized detention facility in its territory, with sufficient 
detention capacity, it shall order the detention of the person concerned in that 
facility, the geographical situation of that facility being of little importance.”1835

The judgments in these cases, read together with the AG’s detailed views, therefore 
considerably restrict the use of prisons for the confinement of migrants. However, Majcher 
points out that

“the research by the Global Detention Project reveals, police stations rather 
than prisons are most frequently used in Europe as a substitute for specialized 
detention facilities. This practice has been regularly criticized by the CPT”.1836

The CPT maintains that since the conditions in police stations are usually inadequate for 
prolonged periods of detention, such premises should be used only for very short periods 
of time. Yet, in reality, member states tend to apply their usual maximum time limits on 
detention to migration detainees held in police stations. The question is whether this 
practice is compatible with Article 16(1) of the Return Directive. The CJEU case law has 
not yet commented on the use of police stations and is recommendable if the CJEU will 
clarify this issue in the future.

Finally, Majcher concludes that the CJEU’s stance in Pham on the separation obligation 
clearly puts the Return Directive’s provisions beyond any doubt in compliance with 
international human rights standards.1837 She warns about the practices in the member 
states and points out that “the European Commission’s communication on an EU return 
policy shows that nine countries do not fully require strict separation of migration 
prisoners and ordinary prisoners”.1838

In the judgment WM the CJEU clarifies the derogation of the detention of the third 
country national in prison accommodation for the purpose of removal, separated from 
ordinary prisoners, on the ‘public policy and national security’ ground.1839 WM is a 
Tunisian national who resided in Germany.1840 The competent ministry ordered his 

1835 I. Majcher (2014b).
1836 Ibid., see also www.cpt.coe.int/en/about.htm.
1837 I. Majcher (2014b).
1838 Ibid.
1839 CJEU Judgment of 2 July 2020, in Case C-18/19, WM, ECLI:EU:C:2020:511.
1840 Paragraph 62a(1) of the AufenthG states: “Detention for the purpose of removal shall take place in principle 

in specialized detention facilities. If there is no specialized detention facility in the federal territory or if the 
foreign national poses a serious threat to the life and limb of others or to significant internal security 
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removal to Tunisia as he was a threat to national security, particularly as he was qualified 
as a “trader and recruiter for the Islamic State terrorist organisation”.1841 First, the CJEU 
clarified that in the present case, the Return Directive is applicable as the illegal migrant is 
detained “on the basis of Paragraph 62a(1) of the AufenthG, which is intended to transpose 
Article 16(1) of the Return Directive into the German legal system”.1842 This means that the 
member state cannot rely on its own competence, and Union law must be complied with. 
The first sentence of Article 16(1) of the Return Directive obligates the member states to 
detain the illegal migrant “as a rule”, in specialized detention facilities.1843 The use of those 
words makes it apparent for the CJEU that the Return Directive permits exceptions to that 
general rule. The CJEU points out that the aim of the Return Directive is “to establish an 
effective removal and repatriation policy that fully respects the fundamental rights and 
dignity of the persons concerned”.1844 The grounds given in German legislation to justify 
detention for the purpose of removal being carried out in prison accommodation are 
therefore caught by public policy and public security.1845 The CJEU explains the concept of 
‘risk to public policy’

“which presupposes, in any event, the existence, in addition to the disturbance 
of the social order which any infringement of the law involves, of a genuine, 
present and sufficiently serious threat affecting one of the fundamental 
interests of society”.1846

The CJEU then explains the concept of ‘public security’, which

“covers both the internal security of a Member State and its external security. 
It constitutes a threat to the functioning of institutions and essential public 
services and the survival of the population, as well as the risk of a serious 
disturbance to foreign relations or to peaceful coexistence of nations, or a risk 
to military interests, may affect public security”.1847

Article 16 of the Return Directive provides that, as a rule, the illegal migrants must be 
detained in ‘specialized facilities’ and that migrants should be separated from ordinary 

interests, detention may take place in other prison accommodation; in those circumstances, the persons 
detained for the purpose of removal shall be accommodated separately from ordinary prisoners….”

1841 Case C-18/19, WM, p. 14.
1842 Ibid., p. 26.
1843 Ibid., p. 34.
1844 Ibid., p. 37.
1845 Ibid., pp. 40-41.
1846 Ibid., p. 43.
1847 Ibid., p. 44.
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prisoners as they are not criminal. Viewed from within the crimmigration review 
framework (in particular, the legitimacy of criminal sanctions), this general rule is 
positive, as can be seen in the cases Bero and Boulzamate, Pham of the CJEU. The CJEU 
observes that the Return Directive makes it obligatory for illegally staying third-country 
nationals to be kept separated from ordinary prisoners, thereby guaranteeing observance 
of the foreign nationals’ rights in relation to detention.1848 More specifically, the separation 
requirement is more than just a specific procedural rule for carrying out the detention in 
a prison accommodation.1849

In the CJEU judgment of 10 March 2022 in the case of K./Landkreis Gifhorn, clarification 
was delivered regarding the question of whether there is a ‘specialised detention facility’. 
There is no provision in the Return Directive that gives a definition for the term ‘specialised 
detention facility’.1850 According to the CJEU, the ‘special detention facilities’ are distinct 
from prisons, “which implies that the conditions of detention in these institutions must 
have certain specificities compared to the normal conditions of custodial enforcement in 
prisons”.1851

In this regard, the CJEU first refers to the case law of the ECtHR regarding Article 5 ECHR 
and the requirements imposed on the detention of migrants.1852 In regard to the detention 
facilities for migrants, the CJEU points out that the ECtHR indicates that “the place and 
the circumstances of detention are appropriate” for the detention of migrants.1853 
Furthermore, “there is a certain relationship between the motive for the deprivation of 
liberty and the place and regime of detention”.1854 Lastly, the CJEU points out that the 
ECtHR explained that the detention of migrants can also be related “to persons who have 
not committed any offenses other than those related to the residence”.1855 According to the 
CJEU, “the detention of an illegally staying third-country national is intended only to 
ensure the effectiveness of the return procedure and does not pursue any punitive 
purpose”.1856

1848 Case C-474/13, Pham, p. 19.
1849 Ibid., p. 21.
1850 CJEU 10 March 2022, Case C-519/20, K/Landkreis Gifhorn, ECLI:EU:C:2022:178, p. 33.
1851 Ibid., p. 36.
1852 Ibid., p. 43.
1853 Ibid., p. 43.
1854 Ibid., p 43.
1855 ECtHR 13  December  2011, Kanagaratnam v. Belgium, ECHR:2011:1213JUD001529709, p.  84; ECtHR 

28 February 2019, H.A. v. Greece, ECHR:2019:0228JUD001995116, p. 196.
1856 CJEU 10 March 2022, Case C-519/20, K/Landkreis Gifhorn, ECLI:EU:C:2022:178, p. 38.
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The CJEU then cites “recital 3 of the Returns Directive, which refers to the guidelines 
adopted by the Committee of Ministers on forced returns”.1857 With regard to the 
requirements applicable to a “specialised detention facility”, the CJEU refers here directly 
to “guidelines 10 and 11 of the Committee of Ministers on forced returns”, which member 
states must apply when placing migrants in detention.1858 It is noteworthy that the CJEU 
refers to international law instruments when interpreting the provisions of the Return 
Directive.

In order to be able to assess whether there is a ‘specialised detention facility’, the CJEU 
provides the member states with a number of indicators.

If the illegal migrant has to be separated from the ordinary prisoner and also receives his 
own facilities, this is a strong indication that this institution is a ‘specialised detention 
facility’.1859 If the detention facility complies with the requirements of Articles 16 and 17 of 
the Return Directive, this is also an indication that the institution is a ‘specialised detention 
facility’. This is also the case if the staff has received special training with regard to migrants 
and also receives separate instructions for this in the facility.1860 However, if provisions 
from national criminal law apply in the institution, this is a strong indication that it does 
not qualify as a ‘specialised detention facility’.1861

Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection of the migrant), the judgment of the CJEU in the case of WM is 
problematic. In my view it is surprising that the CJEU did not pay any attention in the 
judgment WM to the fundamental rights in the EU Charter and ECHR or any other 
international standards1862 and the position of this third country national to justify the 
exceptions in Article 16 (1) of the Return Directive for public policy and public security 
reasons. I can understand the outcome of the CJEU judgment for the derogation related to 
public order and national security, which gives the member states room to manoeuvre. 
But if WM is a real threat to the national security, Germany, in my view, should have used 

1857 Case C-519/20, K/Landkreis Gifhorn, p. 49.
1858 Ibid., p. 49.
1859 Ibid., p. 53.
1860 Ibid., p. 56.
1861 Ibid., p. 55.
1862 Guideline 10, paragraph 4 of the “[Twenty] Guidelines on forced return” of the Committee of Ministers of 

the [Council of Europe], which explicitly highlights that “persons detained pending their removal from the 
territory should not normally be held together with ordinary prisoners, convicted or on remand. Detainees 
must therefore also be separated from prisoners on remand”. “Twenty Guidelines on forced return” of the 
Committee of Ministers of the [Council of Europe to which reference is made in recital 3 of the Return 
Directive.
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criminal law and have imprisoned him for breaching the criminal code, rather than 
employing the detention measure of the Return Directive. WM should be extradited to 
Tunisia with a guarantee from Tunisia that the principle of non-refoulement will be 
assured. If criminal law cannot be used in a case in which the migrant is a threat to public 
order or national security, the member state should have other measures that they can use, 
such as removal. In this way the measure of Article 16 of the Return Directive is a measure 
that the member states can use to protect the public order or national security. Furthermore, 
the CJEU does not explain the relationship between the case of Kadzoev and WM. In 
Kadzoev the CJEU ruled that detention cannot be based on the ground of public order and 
national security, whereas in WM the CJEU accepts the placement of illegal third country 
nationals in ordinary imprisonment on the ground of public order and national security. 
Moreover, as I have described in Chapter  5, member states use the ‘public order and 
national security exception’ differently, and it is possible that the derogation of WM can be 
used in more cases. The result of this could be that the illegal third country nationals will 
not be placed in specialized facilities. In order to avoid too much differentiation between 
the member states in regard to the application of the public order ground, the EU 
legislature should specify that the illegal third country national has committed a serious 
crime.

6.10.3  Material Detention Conditions

Article  16 of the Return Directive obligates member states to provide five material 
detention conditions. The Return Directive does not regulate certain material detention 
conditions such as the size of rooms, access to sanitary facilities, access to open air, and 
nutrition during detention. Recital 17 of the preamble in the Return Directive states “that 
detainees must be treated in a humane and dignified manner with respect for their 
fundamental rights and in compliance with international law”. For the detention conditions 
the Return Directive refers directly to the obligations in international law. Therefore, 
member states need to comply with relevant CoE standards, in particular, the CoE Twenty 
Guidelines on Forced Return1863 and the CPT standards such as “safeguards for irregular 

1863 Twenty Guidelines of the Committee of Ministers of the Council of Europe on Forced Return, adopted at 
the 925th Meeting of the Ministers’ Deputies, Strasbourg, 4 May 2005. See also (1) the CoE Guideline on 
forced return No 10 (“conditions of detention pending removal”); (2) the standards established by the CoE 
Committee on the Prevention of Torture (CPT standards, document CPT/Inf/E (2002) 1 – Rev. 2013; CPT 
factsheet on immigration detention, document CPT/Inf(2017)3), addressing specifically the special needs 
and status of irregular migrants in detention; (3) the 2006 European Prison Rules (Recommendation Rec 
(2006)2 of the Committee of Ministers to Member States) as basic minimum standards on all issues not 
addressed by the above-mentioned standards; (4) the UN Standard Minimum Rules for the Treatment of 
Prisoners (approved by the Economic and Social Council by its resolutions 663 C (XXIV) of 31 July 1957 
and 2076 (LXII) of 13 May 1977).



340

Crimmigration and the Return Directive

migrants deprived of their liberty”.1864 Whenever member states impose detention 
measures on illegal migrants, there is an obligation to comply with Article 1 EU Charter 
(human dignity),1865 Article 4 EU Charter and Article 3 ECHR, which prohibits inhuman 
or degrading treatment.

Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection of the migrant and the legitimacy of criminal sanctions), an important 
minimum level of fundamental rights protection of the migrant is that the detention 
conditions will not violate Article 1 of the EU Charter (human dignity) and Article 4 EU 
Charter (non-refoulement principle). That is a situation of extreme material poverty that 
does not allow him to meet his most basic needs, such as, inter alia, “food, personal 
hygiene and a place to live, and that undermines his physical or mental health or puts him 
in a state of degradation”.1866 In the EU Return Handbook the detention conditions, which 
are developed from the CPT standards, are combined with the international human rights 
norms, which serve as interpretation tools. However, the Return Directive does not fully 
harmonize all aspects of detention conditions.1867 Member states need to comply with 
relevant CoE standards, in particular, the ‘CPT standards’ regarding certain material 
detention conditions, such as “the size of rooms, access to sanitary facilities, access to open 
air, nutrition, during detention”.1868

6.10.4  Detention of Minors and Families

The practice in EU member states shows that children are placed in immigration detention. 
The statistics collected in 2016, 2017 and 2018 by the Fundamental Rights Agency and the 
Quaker Council for European Affairs provide information on this practice despite the fact 
that data on the number of children in detention are not adequately collected and 
published in the member states.1869 There is significant divergence between the member 

1864 www.coe.int/en/web/cpt/safeguards-irregular-migrants.
1865 See, for example, regarding the scope of human dignity (Art.  1 EU Charter) it requires food, personal 

hygiene that will not undermine his physical or mental health or put him in a state of degradation: see Case 
C-163/17, Jawo, p. 90.

1866 Case 163/17, Jawo, p. 92.
1867 E. Tsourdi (2020), p. 180.
1868 EC Return Handbook (2017), p. 149.
1869 Quaker Council for European Affairs, Child Immigration Detention in Europe, 2017; Quaker Council for 

European Affairs, Child Immigration Detention in Europe, 2018; Child immigration detention in the EU, 
Informative description of the developments regarding child immigration detention at the global level, 
Eurochild, 2019: Children are placed in detention in 14 member states. “The longest detention period of 
unaccompanied children was 195 days (of a 15-year-old boy in Latvia, whose nationality was not reported) 
and 151 days (of a 16-year-old Syrian boy in Poland).” Children are placed in detention in 14 member 
states.
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states in the methodology of collecting data. In some member states children who are 
detained with their parents are not counted separately as they may not always have been 
subject to a detention order but deprived of liberty to keep them together with their 
parents.1870 So the accuracy of the information is not sufficient.

The Return Directive allows in Article 17 for the detention of unaccompanied minors and 
of families with minors for the purpose of removal “as a measure of last resort and for the 
shortest appropriate period of time”, provided that specific safeguards are duly respected.

In addition to such safeguards set by Article 17 of the Return Directive, the principles of 
Article 15 of that Directive applicable to the general rules on detention must be respected; 
notably, detention must only be used as a measure of last resort. I point out that effective 
alternatives to detention must be available. According to Article 24 (2) EU Charter, “the 
best interests of the child must be a primary consideration”. This means that in the context 
of detention of minors and families the interest of the child is the starting point in the 
individual assessment for the member state in order to take a decision on detention. 
Member states should involve child protection bodies in all matters related to return and 
detention. Effective alternatives to detention for minors (both unaccompanied and with 
their families) are available and accessible in the case law of the HRC Committee regarding 
the application of the CRC1871 and the ECtHR.1872 Grutters pointed out that the HRC 
Committee and ECtHR have developed “child-friendly judgments on how to treat children 
in detention situations”.1873

1870 Joint publication of the Initiative for Children in Migration regarding Child Immigration detention in the 
EU, 2019, https://picum.org/wp-content/uploads/2019/06/Child-Immigration-Detention-in-the-EU-
ENG.pdf.

1871 See HRC, General Comment No 35, CCPR/C/GC/35, 2014, para.  18 and HRC, D and E v. Australia, 
Comment No 1050/2002, para. 7.2; and HRC, Jalloh v. Netherlands, Comment No 794/ 1998, paras 8.2-8.3: 
When it comes to children the HRC has found that they “should not be deprived of liberty, except as a 
measure of last resort and for the shortest appropriate period of time, taking into account their best interests 
as a primary consideration with regard to the duration and conditions of detention, and also taking into 
account the extreme vulnerability and need for care of unaccompanied minors”.

1872 See, for example, Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, p. 55: “the child’s extreme vulnerability 
is the decisive factor and takes precedence over considerations relating to the status of illegal immigrant”; 
ECtHR 5 April 2011, Rahimi v. Greece, Appl. no. 8687/08; ECtHR 25 June 2020, Moustahi v. France, Appl. 
no. 9347/14.

1873 C. Grutters, ‘The Return of Children’, in: M. Moraru, G. Cornelisse, and P. De Bruycker (Eds.), Law and 
Judicial Dialogue on the Return of Irregular Migrants from the European Union, Oxford; New York: Hart 
Publishing (2020), pp. 415-436.
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Bloomfield and others point out that “the evaluation of the European Commission showed 
that child detention is widely used across the EU.1874 Alternatives to detention are only 
applied in a small number of cases”.1875 The UNHCR1876 and the FRA1877 provide some 
examples of good practices on alternatives to detention for unaccompanied minors and 
families with children. The European Commission refers to the text of Article 17 of the 
Return Directive, which corresponds closely to the text of the CoE Guideline 11 “Children 
and families”.1878 In order to ensure adequate implementation of the Return Directive, 
appropriate care arrangements and community-based programmes need to be urgently 
put in place across member states. Alternatives to detention lead to higher return rates of 
migrants and are cheaper,1879 as well as a legal necessity according to EU law and 
international law. The assumption that more and longer detention will lead to more 
returns of migrants is unfounded, as evidence is showing the opposite result.1880 The EU 
Return Handbook itself acknowledges that “systematic detention cannot be efficient”.1881 
The reason is that with such a repressive measure, the migrant has little incentive to 
cooperate with the member state to return to a third country.1882 Research also finds that 
detention discourages cooperation and decreases individuals’ motivation and ability to 
contribute towards case resolution, including return.1883 Examples of effective alternatives 
to detention based on engagement with migrants and led by civil society organizations 

1874 The EU-funded evaluation of the implementation of the Returns’ Directive found that 17 EU countries 
reportedly detain unaccompanied children (15 member states, and 2 Schengen Associated Countries) and 
that 19 countries detain families with children. The evaluation notes that some of these countries detain 
unaccompanied children only occasionally in practice (Austria, Czech Republic, Lithuania, Luxembourg, 
Malta, Slovenia and Sweden). Eleven countries reported that they do not detain unaccompanied children 
in practice, and 8 reported that they do not detain families with children. Matrix & ICMPD, Evaluation on 
the application of the Return Directive (2008/115/EC), Final Report, European Commission – DG Home 
Affairs, Luxembourg: Publications Office of the European Union (2013); PICUM, Protecting undocumented 
children: Promising policies and practices from governments at all levels (2015).

1875 A. Bloomfield, E. Tsourdi, J. Pétin, and P. de Bruycker, ‘Alternatives to Immigration and Asylum Detention 
in the EU: Time for Implementation, Promising Policies and Practices from Governments at all Levels’, 
Protecting undocumented children (PICUM), 2015.

1876 UNHCR, Options paper 1: Options for governments on care arrangements and alternatives to detention for 
children and families, 2015, www.unhcr.org/553f58509.pdf.

1877 European Union Agency for Fundamental Rights, ‘European Legal and Policy Framework on Immigration 
Detention of Children’, 2017.

1878 Guidelines of the Committee of Ministers of the Council of Europe on child-friendly justice, 2011; EC 
Return Handbook (2017), p. 154.

1879 International Detention Coalition, There Are Alternatives – A handbook for preventing unnecessary 
immigration detention (revised edition), 2015, p. 4.

1880 An Italian Senate Committee Report in 2014 found that if a person has not been repatriated within 60 days 
of their detention, it is unlikely to happen later. In the UK, figures show that 72% of those in detention for 
over a year are released back into the community (see The Detention Forum, What do these immigration 
detention statistics tell us?, 24 February 2017).

1881 EC Return Handbook (2017), p. 141.
1882 Ibid., p. 136.
1883 International Detention Coalition (2015), p. 4.
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within the community setting do exist. An interesting example is that in four countries 
(Cyprus, Poland, Bulgaria and the UK) NGOs are playing an active role in regard to 
effective alternatives to detention.1884

Internationally, there is an increasing debate about the admissibility of immigration 
detention of children. In this debate the question arises as to whether children may be 
detained in immigration detention in the light of the Articles 24 EU Charter and 3 CRC 
(the best interest of the child). The issue of immigration detention of children has moved 
over time as there are strong statements of international organizations suggesting that 
immigration detention of children is not allowed.1885 There are three reports that deserve 
discussion here.

The first is the jointly adopted report of the Committee on the Rights of the Child (CRC 
Committee) and the Committee on the Protection of the Rights of All Migrant Workers 
and Members of Their Families (CMW Committee), published in 2017.1886 In this joint 
report it is clarified that immigration detention is a violation of child rights. According to 
both committees, child immigration detention should be forbidden by law and in practice. 
The Committees stated that the principle of ‘last resort’ does not apply to children in the 
context of migration. Although Article 37 (b) of the CRC establishes the general principle 
that a child may be deprived of liberty “only as a last resort and for the shortest appropriate 
period of time”, both Committees clarified that offences concerning illegal entry or stay 
cannot, under any circumstances, have consequences similar to those derived from a 
crime. Therefore, the possibility of detaining children as a measure of last resort in 
immigration proceedings will violate the principle of the best interests of the child and the 
right to development (Art. 24 EU Charter and Art. 3 CRC).

The second report is the Parliamentary Assembly in its Resolution 2020.1887 The 
Parliamentary Assembly concludes that unaccompanied children should never be 
detained and that the detention of children on the basis of their parents’ immigration 

1884 See www.atdnetwork.org/.
1885 See also H. Stalford, Children and the European Union. Rights, Welfare and Accountability, Modern Studies 

in European Law, Oxford: Hart Publishing (2012); E. Del Gaudio and S. Philips, ‘Detention of Child Asylum 
Seekers in the Pursuit of State Interests: A Comparison of the Australian and EU Approaches’, Nordic 
Journal of Human Rights, volume 36, no. 1, (2018), pp. 1-18.

1886 Joint general comment 16  November  2017, No  3 (2017) and No 22 (2017) of the Committee on the 
Protection of the Rights of All Migrant Workers and Members of Their Families of the Committee on the 
Rights of the Child on the general principles regarding the human rights of children in the context of 
international migration.

1887 Parliamentary Assembly Council of Europe, Resolution 2020, Les alternatives au placement en rétention 
d’enfants migrants (2014).
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status violates the best interests of the child and constitutes a child rights violation. The 
Parliamentary Assembly urges the member states to introduce legislation prohibiting the 
detention of children for immigration reasons and ensure its full implementation in 
practice.1888 Governments should

“adopt alternatives that meet the best interests of the child and allow children 
to remain with their family members or guardians in non-custodial, 
community-based contexts while their immigration status is being resolved”.1889

The Secretary General of the Council of Europe stated in a letter in March 2016 that it is 
‘unacceptable’ that any refugee and migrant children who arrive on the continent 
unaccompanied by their parents are held in detention centres.1890 He called on European 
countries to “ensure such children can be housed in special facilities and quickly reunited 
with their families”.1891 The Secretary General asked the member states to make “every 
effort to end the placement of children in immigration detention facilities”.1892

Thirdly, the European Parliament followed the statements of the CRC Committee and the 
CMW Committee. The European Parliament published, on 21  February  2020, its 
comments on the proposed Recast Return Directive concluding that “immigration 
detention of minors is according to international human rights law not allowed”.1893

The European Parliament suggests amendments in line with the CRC and the Council of 
Europe to ban the detention of children.1894 It argues that

“even the case law of the ECtHR on the administrative detention of children 
leaves practically no space to detain children, reflecting an increasing 
consciousness that the best interests of the child are hardly ever compatible 
with detention”.1895

1888 Ibid.
1889 Ibid.
1890 2 March 2016, Secretary General Council of Europe, Protecting refugee children: Secretary General calls on 

member states to take urgent action, Ref. DC 031(2016).
1891 Ibid.
1892 Ibid.
1893 Report 21 February 2020 on the proposal for a directive of the European Parliament and of the Council on 

common standards and procedures in member states for returning illegally staying third-country nationals 
(recast), (COM(2018)0634 – C8-0407/2018 – 2018/0329(COD)); see also European Parliament resolution 
of 17 December 2020 on the implementation of the Return Directive (2019/2208(INI)).

1894 Ibid.
1895 Ibid.
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Viewed from within the crimmigration review framework (in particular, the fundamental 
rights protection of the migrant) is that alternatives are more effective and cheaper than 
detention, as well as a legal necessity according to EU law and international human rights 
law.1896 The assumption that more and longer detention will assist returns is unfounded, 
and, in fact, there are reports that point to the exact opposite.1897 The EU Return Handbook 
itself acknowledges that systematic detention cannot be efficient because such a repressive 
measure gives the migrant little incentive to cooperate with the member state to return to 
a third country.1898 Research also finds that detention discourages cooperation and 
decreases individuals’ motivation and ability to contribute towards case resolution, 
including return. On the other hand, there is strong evidence that alternatives to detention 
that use case management to support and engage (minor) migrants in immigration 
processes achieve high rates of compliance and case resolution and better ensure the rights 
and well-being of migrants. The joint statements of the CRC Committee and the CMW 
Committee clearly state that immigration detention of minors is not allowed. These joint 
reports are also convincingly followed in the Council of Europe and the European 
Parliament. In my view, as the standards in international human rights law have changed, 
immigration detention of minors in the EU member states should be abolished. The EU 
legislature should codify in the Recast Return Directive that according to Article 24 EU 
Charter and Article 3 and 37 CRC, immigration detention of minors is not allowed.

6.11  Emergency Situations

Article 18 of the Return Directive deals with emergency situations in the member states. 
This provision clearly states which emergency measures member states may take during 
an emergency situation and that the member states have an obligation to inform the 
European Commission about these exceptional measures. Article  18 of the Return 
Directive must be transposed into national law by the member states in order to activate 
this emergency clause.1899

1896 International Detention Coalition (2015), p. 4.
1897 An Italian Senate Committee Report in 2014 found that if a person has not been repatriated within 60 days 

of their detention, it is unlikely to happen later. In the UK, figures show that 72% of those in detention for 
over a year are released back into the community: see ‘What Do These Immigration Detention Statistics Tell 
Us?’, The Detention Forum, 24 February 2017, https://detentionforum.org.uk/2017/02/24/what-do-these-
immigration-detention-statistics-tell-us/.

1898 EC Return Handbook (2017), p. 136.
1899 Ibid., p. 156. Contrary to safeguard clauses contained in regulations (for example, those in the SBC related 

to the reintroduction of internal border control), safeguard clauses in Directives must be transposed into 
national law before they can be used.
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According to Article 18 of the Return Directive,

“in situations where an exceptionally large number of third-country nationals 
to be returned places an unforeseen heavy burden on the capacity of the 
detention facilities of a Member State or on its administrative or judicial staff, 
such a Member State may, as long as the exceptional situation persists, decide 
to allow for periods for judicial review longer than those provided for under 
the third subparagraph of Article 15(2) and to take urgent measures in respect 
of the conditions of detention derogating from those set out in Articles 16(1) 
and 17(2)”.1900

Member states have an obligation to inform the European Commission if they wish to 
take exceptional measures. Advocate General Bot has indicated that the ‘emergency 
situations’ in Article  18 of the Return Directive is not the only ground that allows an 
exception.1901 Article 18 of the Return Directive was not included in the original European 
Commission proposal of the Return Directive.1902 Ultimately, this provision was included 
in the negotiations during the European legislative process to make an exception to the 
provisions in Article  16(1), which relates to the principle that migrants and ordinary 
prisoners are separated, and 17(2) of the Return Directive, which relates to the principle 
that families are placed in one accommodation in emergency situations.1903

The EMN Report (2017) shows that “only two of the responding Member States reported 
having faced challenges regarding their detention capacity in recent years that required 
them to trigger the application of this provision”.1904

1900 Art. 18 of the Return Directive provides for a possibility for member states not to apply three detention-
related provisions of the Directive when “(i) the obligation to provide for a speedy initial judicial review of 
detention, (ii) the obligation to detain only in specialized facilities, and (iii) the obligation to provide 
separate accommodation guaranteeing adequate privacy to families – in emergency situations involving the 
sudden arrival of large numbers of irregular migrants. Derogations to other rules contained in the Return 
Directive are not possible.”

1901 See Opinion Bot 30 April 2014, in Joined cases C-473/13, C-474/13 and C-514/13, Bero and Bouzalmate, 
EU:C:2014:295; Opinion Pikamae 27 February 2020, in Case C-18/19, WM, ECLI:EU:C:2020:130, pp. 62-
64.

1902 COM(2005) 391 final.
1903 Opinion Pikaeme of 27 February 2020, in Case C-18/19, WM, p. 66: which “may be seen as the intention of 

the legislature to formalize, first, a specific ground for derogation as concerning the sensitive issue for 
Member States of a mass influx of illegal migrants into their territory and, second, the consequences for the 
application of the Return Directive of the difficulties created by such a situation.”

1904 EMN Report (2017), p. 46: CZ, HU.
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In Case C-519/20 the question arises as to whether the national judicial authority in 
detention cases can verify the existence of an emergency situation justifying the detention 
of the person concerned in prison accommodation. As Advocate General De La Tour has 
explained, the national judicial authority must review whether the exceptional measures 
of Article 18 (1) of the Return Directive exist.1905 The CJEU followed AG De La Tour in the 
case of K./Landkreis Gifhorn, in which an important message is that a national court must 
always be able to review whether the decision of the member state to apply the exception 
in Article 18(1) Returns Directive is in accordance with the conditions of the Directive.1906 
Here the CJEU provides two reasons. The first is the effective legal protection that the 
migrant is entitled to under Article 47 of the EU Charter. The second is that the extension 
of a detention measure may not be arbitrary by the member state and that judicial control 
is therefore essential.1907

The member state must provide information

“that during the entire period during which the derogating measures are taken, 
sufficient structural measures have not yet been taken to alleviate the heavy 
burden of the special detention facilities”.1908

There must be a situation in which “there is an unexpected increase in the number of 
migrants in detention” and that the member state cannot be accused of having been 
insufficiently prepared to take structural measures with regard to the number of places 
available in the ‘specialised detention facilities’.1909 According to the CJEU, the member 
states remain obliged to pay special attention to the position of vulnerable migrants such 
as minors even in emergency situations.1910 Finally, in an emergency situation the member 
state must ensure the fundamental rights of the migrants and apply the principle of 
proportionality. According to the CJEU, contact between the migrants and the ordinary 
prisoners in the same facility should be prevented.1911

Viewed from within the crimmigration review framework (in particular, the legitimacy of 
criminal sanctions), it is positive that the emergency situations are codified in the Return 
Directive and qualified as exceptional measures. An important control against the abuse 

1905 Opinion Advocate General De La Tour 25 November 2021, Case C-5201/9, K, ECLI:EU:C:2021:958, p. 96.
1906 Case C-519/20, K/Landkreis Gifhorn.
1907 Ibid., pp. 62-64.
1908 Ibid., pp. 80-83.
1909 Ibid., p. 81.
1910 Ibid., pp. 88-90.
1911 Ibid., p. 91.



348

Crimmigration and the Return Directive

of the emergency clause by member states is the obligation to inform the European 
Commission. In this situation the European Commission can assess whether the provision 
is being rightfully applied by the member state. With this procedural measure making it 
incumbent on member states to inform the European Commission when they will use this 
derogation, there is a safeguard in EU law against the abuse of the emergency situation by 
a member state. The emergency situation derogation leads to restrictions regarding the 
judicial review and the conditions of detention for a long period.

Viewed from within the crimmigration framework (in particular, the legal position of the 
migrant), it is positive that the national court can review detention measures taken by the 
member state on the basis of Article 18(1) of the Return Directive. Thereby, the national 
court can review whether the exceptional measures exist. These measures further restrict 
the freedom of the migrant in detention. It is therefore necessary for the national court to 
be able to review the decision of the member state. The guarantees from 16 paragraph 1 
and 17 paragraph 2 of the Return Directive do not apply in these exceptional situations. 
This means that the migrant can be placed in a detention facility with ordinary prisoners. 
Furthermore, families will not have a separate accommodation so that their privacy (Art. 7 
EU Charter and 8 ECHR) is violated. The member state’s notification to the European 
Commission is insufficient to justify these exceptional measures. In doing so, the CJEU 
confirms the important task that the national court has in cases where the migrants’ 
deprivation of liberty is at stake, which is to prevent the arbitrariness of detention and to 
offer effective legal protection to the (vulnerable) migrant.1912 Furthermore, the signal that 
the CJEU sends to the member states to safeguard the position of vulnerable migrants 
(such as minors, women and traumatized migrants) is positive, as deprivation of liberty is 
an enormous restriction on the right to liberty, and the conditions in the facilities have a 
strong influence on the daily living conditions of these vulnerable persons.

6.12  Conclusions

The right to liberty or the right against arbitrary deprivation of liberty is a fundamental 
right that is enshrined in several international human right treaties such as the EU Charter 
(Art. 6) and the ECHR (Art. 5). Detention in the EU return context is an effective measure 
and restricts the fundamental rights of illegal third country nationals such as the right to 
liberty. The position of the illegal third country national is criminalized as detention is 
similar to pre-trial detention, although immigration detention is characterized as non-
punitive. As for the crimmigration review framework, it is necessary in immigration 

1912 Ibid., p. 69.
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detention cases to have a close look at the developments in the criminal law area. If 
necessary, the safeguards from criminal law have to be applied in immigration cases, 
especially to protect the fundamental rights of migrants.

Most of the literature uses the term ‘immigration detention’ for the detention of migrants. 
In the literature there seems to be a contradiction between immigration detention and 
criminal detention. In most countries, the detention of migrants is governed by rules of 
administrative law and not criminal law. This is because the member states regulate the 
entry and residence of persons, and the detention measure is an instrument in this 
regard.1913 Detention of migrants essentially amounts to a criminal law measure, and the 
connection with criminal law raises questions about the nature of immigration 
detention.1914

The growing use in practice of detention in the member states gives a signal towards more 
effective-driven policies. The use of detention is a political choice as a legitimate tool in 
migration management efforts. The change in political climate in the EU and the mass 
influx of third country nationals in 2015 and 2016 to the EU played a role in this process. 
Furthermore, national security became entwined with migrants and border control in 
ways that have led to the use of large-scale prison-like facilities. While there is no 
unqualified right of free movement to the EU and within the EU, the liberty of the person 
has been reasserted as a fundamental right. This is an important principle, and compliance 
with this principle is reviewed by the CJEU and ECtHR. This reminds member states of 
the wider context in which they conduct immigration policies.1915

The UN Special Rapporteur on the Human Rights of Migrants (SHRM) pointed out that 
“the Return Directive institutionalized detention and appears to have led to an increase in 
the use of detention as a tool in border management strategies”.1916 According to 
international reports, there is no evidence that expulsion rates are higher and illegal 
movements are dropping because of the use of detention. The use of more detention in the 
member states does not fulfil the aim of EU migration policy in the sense that the expulsion 
rates are not getting higher. Alternatives to detention are less restrictive for the fundamental 
rights of third country nationals. I therefore suggest that the EU legislature should codify 
a non-exhaustive list of alternatives in the Recast Return Directive as this would stimulate 

1913 A. Tsourdi, E. Pétin, and J. De Bruycker (2015), p. 19.
1914 One can find an extensive review of literature on this topic in the following article: J. Parkin (2013).
1915 D. Wilsher, Immigration Detention, Law, History, Politics, Cambridge: Cambridge University Press (2012), 

p. 352.
1916 SHRM, regional study: Management of the external borders of the European Union and its impact on the 

human rights of migrants, A/HRC/23/46, April 2013, p. 47.
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the member states to use more alternatives. The member state should show why detention 
is the best course of action in a particular case in comparison with the tools outlined in 
this list. Relevant to the crimmigration review framework (in particular, the protection of 
the fundamental rights of the migrant) is that the benefits of providing for alternatives to 
detention may include higher return rates (including voluntary departure). It can improve 
the cooperation between the member state with regard to obtaining the necessary 
documentation of returnees. I would like to add that another advantage is that the illegal 
third country national is not criminalized if he or she is not detained. Short- and long-
term psychological and physical harm to detainees will also be avoided if detention is not 
used. Voluntary return or alternatives to detention will lead to lower costs for society than 
detention. Costs associated with legal challenges to detention, and high compensation 
bills, are reduced, and so are the costs associated with the detention facilities and capacity 
used by the member state. However, the risks include an increased likelihood of 
absconding, possible creation of pull factors and possible social tensions in the 
neighbourhood of open centres. However, I would like to point out that the member states 
will also have to invest in the immigration authorities to create the alternatives and to use 
them properly. Good practices will lead to more alternatives and less detention. Ultimately, 
alternatives to detention are seen from the perspective of the individual and the state to be 
preferred as they involve no criminalization of the individual and, financially, result in 
lower costs for the state. The challenge is to find intelligent solutions based on an 
appropriate mix of rewards and deterrents. In my view member states should exchange 
their best practices in the COVID-19 period regarding alternatives to immigration 
detention. This recommendation to explore more alternatives will lead to higher return 
rates, which is more effective, and less restrictions on fundamental rights than in the event 
a detention measure is imposed. In the light of crimmigration law, this recommendation 
is positive as it will decriminalize the position of immigrants.

In principle, the crimmigration review framework permits the detention of an illegal third 
country national, but arbitrary and unlawful detention is not allowed. This assumes that 
an individual assessment is mandatory in every case to be in line with the EU necessity 
and proportionality test. This chapter shows that the Return Directive allows member 
states to detain illegal third country nationals pending their return proceedings, but the 
practice in the member states gives room for serious doubts as to whether there are 
sufficient safeguards to prevent the systematic use of detention for prolonged periods and 
under inadequate conditions.1917 One of the major concerns is that key definitions 
(detention, reasons for detention, risk for absconding, avoiding or hampering return) are 
not specified in a clear and foreseeable way in the Return Directive by the EU legislature, 

1917 See also I. Majcher (2020a), p. 532.
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giving room to the member states for their own detention policy and leading to diversity 
in the practices between the member states. Therefore, the EU principles of legal certainty 
and equality are seriously at stake.

The EU legislature did not provide the definition of detention in the Return Directive. In 
my view, in order to have coherence within EU migration law the definition of ‘detention’ 
under the Return Directive has to be the same as that under the Reception Conditions 
Directive.1918 Thereby, the EU legislature will give legal certainty and transparency, and 
arbitrary ‘detention’ can be avoided. The EU legislature should codify the definition of 
‘detention’ in the Recast Return Directive.

Regarding the assessment of the ‘risk of absconding’, member states are required only to 
provide for ‘objective criteria’ in national laws. The number and content of ‘objective 
criteria’ are not harmonized at the EU level. As the EU legislature has left a gap regarding 
the definition of the ‘risk of absconding’, there is a lack of coherent application of this 
definition between the member states. Although national courts have bridged this gap by 
providing examples and respecting fundamental rights, there is no uniform approach, and 
detention grounds can differ between the member states. In this regard it is important to 
carry out an impact assessment to identify ‘objective criteria’ in the different practices in 
the member states as a solution to ensure a more consistent assessment of the ‘risk of 
absconding’. The following step is to codify examples in a non-exhaustive list that the 
member states can apply when they have to assess whether there is a ‘risk of absconding’. 
As it is described, not all examples in the Recast Return Directive are suitable to qualify it 
as a ‘risk of absconding’ (see more in the Section on Recast Return Directive). The ‘risk of 
absconding’ is a ground for taking an effective measure such as detention. It is important 
to improve the legal certainty of migrants with clear examples that can be qualified as a 
‘risk of absconding’.

The Return Directive limits the detention period up to 6 months with the option to extend 
it for another 12 months if certain grounds are fulfilled. This could lead to a maximum 
period of 18 months. Viewed from within the crimmigration review framework (in 
particular, the legal position of the migrant), this maximum period of 18 months is 
problematic. There is no criminal conviction for the illegal third country national, and a 
period of 18 months is too long a period in which to restrict the right to liberty just because 
the person is staying illegally. Furthermore, it is a serious question whether the member 
state is able to expel an illegal third country national after 12 months of detention as the 

1918 Art. 2 h Reception Conditions Directive ‘detention’ is defined as “a confinement of an applicant by [an EU] 
Member State within a particular place, where the applicant is deprived of his or her freedom of movement”.
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member state is obligated under Article 5 ECHR to demonstrate that the deportation is in 
progress and act in good faith and with due diligence.

Under the Return Directive judicial review is an important and essential safeguard to 
avoid arbitrary and unlawful detention of the illegal third country national, considering 
his weak position. Viewed from within the crimmigration review framework (in particular, 
the fundamental rights protection of the migrant), the following judicial safeguards are 
required under the Return Directive to protect the fundamental rights of the illegal third 
country national in detention: judicial review by an independent and impartial national 
court or tribunal, speedy review, intervals of automatic review of the extended detention 
measure, full and ex nunc review of the detention measure, ex officio review (on its own 
motion) of the detention measure, the right to be heard at the court for the first detention 
measure in order to review the facts and points of law by the national court and the right 
to compensation for unlawful detention.

In Section 6.6.2 it was outlined that Blisa & Kosař expose diversity in the domestic design 
of judicial review of detention under the Return Directive. This diversity exemplifies the 
fact that while the procedural requirement of judicial control of detention has been part of 
the constitutional tradition of individual member states, the historical development of the 
judiciary and its position versus the executive has followed vastly differing trajectories in 
them. Their empirical research on third-country national detention within the EU, 
coupled with the fact that the institutional diversity of deciding on third-country national 
detention among EU member states is even greater than in refugee status determination, 
suggests that it is highly likely that third-country nationals in the EU face a ‘detention 
roulette’. This practice in the EU member states creates tension with the EU principles of 
legal certainty and equality. Furthermore, the fundamental rights of third country 
nationals are at stake. The ‘detention roulette’ can be limited according to Blisa & Kosař to 
a certain point, and a uniform model of judicial review of third-country national detention 
is not a solution either. Instead, Blisa & Kosař propose comprehensive training of detention 
judges and other reforms that would further professionalize the national adjudication 
systems in this area. I would like to add that the member states should strengthen 
cooperation between the different national courts that review different instruments of the 
Return Directive such as return decisions, entry bans and detention. Horizontal dialogue, 
whether formally or informally, is a solution or the exchange of judges between the 
different national courts. As it is important that the differences in review of detention 
orders do not differ more than in the current situation, I would like to suggest that it is 
important that case law be shared with national courts of other member states. 
Transnational cooperation is another solution, as is sharing case law within specialized 
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judicial associations such as ACA Europe1919 or networks that cooperate between 
academics and the judiciary such as REDIAL1920 and FriCoRE.1921

Immigration law adopts the methods related to criminal enforcement regarding the 
detention measure, but the procedural guarantees from criminal law are not taken over in 
immigration law.1922 Many important guarantees from criminal law are missing in 
immigration law with regard to the detention order. Examples are the standards of 
detention conditions under criminal law as well as important procedural guarantees such 
as the rights of the defence (the right for a lawyer during a hearing) and the level of proof. 
This is problematic from the perspective of crimmigration. In my view it is therefore 
necessary in immigration detention cases to closely examine developments in the criminal 
law area and, if necessary, to protect the fundamental rights of immigrants, and to apply 
fundamental rights law in immigration detention cases.

It is now increasingly being recognized that more safeguards are needed regarding the 
detention of migrants. In this regard, I refer to the Association for the Prevention of 
Torture, IDC and UNHCR, which have published a guide for member states to monitor 
the detention measure on migrants.1923 It is also important to note that certain areas of 
criminal law cannot be applied to immigration detention because of the differences in the 
nature and purpose of the measures related to immigration detention. Although some 
areas of criminal law and policy cannot be transposed or would be problematic to apply to 
migration law, there are similarities. One of these similarities, for example, is the U.N. 
Tokyo Rules on “Standard Minimum Rules for Non-Custodial Measures”1924 on alternatives 
to imprisonment in the criminal field. This regulation also includes rules about an 

1919 ACA-Europe is a European association composed of the Court of Justice of the European Union and the 
Councils of State or the Supreme administrative jurisdictions of each of the members of the European 
Union, www.aca-europe.eu/index.php/en/.

1920 REturn Directive DIALogue (REDIAL). Its main purpose is to enhance the effective implementation of the 
Return Directive through judicial cooperation among courts from all EU member states. In order to 
achieve its objective, the REDIAL team of experts will analyse and compare the judicial implementation of 
the EU Return Directive in the member states. The REDIAL activities are available to the public through 
the project’s websitet, http://euredial.eu.

1921 Fundamental Rights In Courts and Regulation (FriCoRE): judicial training project intended to provide 
judges and legal practitioners with guidelines on the choice of procedures and remedies in enforcing 
fundamental rights at the national level, with particular reference to the areas of consumer protection, 
migration and asylum, data protection, health law and non-discrimination: www.fricore.eu/.

1922 S.H. Legomsky (2007).
1923 APT, IDC and UNHCR, ‘Monitoring Immigration Detention – Practical Manual’ (2014), http://reliefweb.

int/sites/reliefweb.int/files/resources/monitoring_immigration_detention.pdf. For more information, 
please refer to the website of APT, https://www.apt.ch/en/what-we-do/themes/vulnerabilities-detention/
migrants.

1924 UN Standard Minimum Rules for Non-custodial Measures (1990), https://www.ohchr.org/sites/default/
files/Documents/ProfessionalInterest/tokyorules.pdf.
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individual’s rights and access to legal remedies. It is remarkable that the UN General 
Assembly has not applied these guidelines with regard to migrants.

However, “UNHCR’s guidelines on the detention of asylum seekers refer to the need to 
examine these guidelines and to some of the safeguards that should accompany their 
application”.1925 In my view, procedural safeguards are important in order to avoid arbitrary 
detention. The following procedural safeguards should apply in immigration detention 
cases: written decision of the detention measure, free legal assistance, the right to linguistic 
assistance and a right to a lawyer at the first detention hearing. The ECtHR case law in the 
Salduz case on the right to have access to a lawyer needs to be applied in immigration 
detention to protect the vulnerable position of illegal third country nationals.

Regarding the detention conditions in member states, in my view the reports of the CPT 
should be used in order to assess whether these conditions do not violate Article 1 EU 
Charter (human dignity) and Article 4 EU Charter (ill treatment). In my opinion member 
states are obligated to pay more attention to vulnerable groups of migrants such as 
children, persons with medical problems and women and the question of whether it is 
reasonable to detain them in the light of fundamental rights. Article  16 of the Return 
Directive obligates the member states to ensure that the detention of illegal migrants takes 
place in specialized facilities and that migrants are separated from ordinary prisoners as 
they are not criminal. Viewed from within the crimmigration review framework (in 
particular, the legitimacy of criminal sanctions), the Return Directive obligates the 
member states, in general, to ensure that the illegally staying third-country nationals are 
kept separated from ordinary prisoners and thereby guarantees observance of the foreign 
nationals’ rights in relation to detention. However, the judgment of the CJEU in the case 
of WM is problematic in the light of the fundamental rights in the EU Charter and ECHR, 
regarding the position of the third country national to justify the exceptions in Article 16 
(1) of the Return Directive for ‘public policy’ and ‘public security’ reasons. If the illegal 
third migrant is a real threat to the national security, the member state should, in my view, 
use criminal law, and not the detention measure of the Return Directive, and imprison 
him for breaching the criminal code. Furthermore, the CJEU does not explain the 
relationship between the case of Kadzoev and WM. In Kadzoev the CJEU ruled that 
detention cannot be based on the ground of ‘public policy’ and ‘national security’, but in 
WM the CJEU accepts that illegal third country nationals can be placed in ordinary 
imprisonment on the ground of ‘public policy’ and ‘national security’. And as I have 
described in Chapter 5, member states use the ‘public policy’ exception differently, and it 

1925 UNHCR, ‘UNHCR Guidelines on the Applicable Criteria and Standards Relating to the Detention of 
Asylum-Seekers and Alternatives to Detention’ (2012) guideline 4.3.
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is possible that the derogation of WM can be used in more cases and that the illegal third 
country nationals will not be placed in specialized facilities.

Finally, with respect to children and detention, it is necessary that the EU member states 
improve the data collection regarding children in detention as the number of children 
being detained remains unclear. Member states should improve data collection and make 
it publicly available. The European Commission should integrate data on child detention 
in Eurostat figures as well as into the reporting mechanism on the implementation of the 
Return Directive.1926 In my view, as the standards of international law have changed, 
immigration detention of minors in the EU member states should be abolished. The EU 
legislature should codify in the Recast Return Directive that according to Article 24 EU 
Charter and Article  3 and 37 CRC, immigration detention of minors is not allowed. 
Therefore, my recommendation is that the member states should invest in alternatives 
regarding children given the impact of detention on them. Community-based alternatives 
to detention are practical, more effective and cheaper, while upholding human rights 
obligations and safeguarding children. Such placement options, with proper case 
management support that focus on engagement and case resolution can further strengthen 
compliance with migration processes and are equally effective in terms of mitigating the 
‘risk of absconding’. The European Commission should further encourage governments to 
prioritize this in their national programming for the next financing period for migration 
and asylum and to include experts in various capacities such as from civil society, NGOs 
and other stakeholders in the consultation, implementation and evaluation phases of the 
national programming.1927 The European Commission’s general role in supervising 
member state compliance with EU law is an important task. Member states that do not 
apply the Return Directive correctly could, therefore, face the general EU infringement 
procedure by the European Commission as stipulated in Articles 258 and 260 TFEU. It is 
important to state that not every infringement of the Return Directive by the member 
state will lead to an infringement procedure of the European Commission. This instrument 
can be applied by the European Commission only after a proportionality and subsidiarity 
test is fulfilled.

1926 More about Child immigration detention in the EU, https://europe.ohchr.org/Documents/Publications/
Paper-ChildImmigrationDetentionintheEU-EN.pdf.

1927 Funding through the next MFF (2021-2027): Availability of funds is crucial for the successful implementation 
of case management-based alternatives to detention. The Migration and Asylum Fund under the next 
Multi-annual Funding Framework of the EU presents opportunities to this end. Annex III to the EU 
Commission’s proposal includes “establishing, developing and improving effective alternatives to detention, 
in particular in relation to unaccompanied minors and families” under the list of priority actions eligible 
for higher co-financing Proposal for a regulation, Multiannual Financial Framework – Asylum and 
Migration Fund. Annex III, https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/1819-
Multiannual-Financial-Framework-Asylum-and-Migration-Fund.
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7.1  Introduction

The EU return policy is legally shaped by the Return Directive. The Return Directive lays 
down minimum standards and procedures concerning the return of third-country 
nationals (non-EU nationals) illegally resident in a member state. According to Article 1 
of the Return Directive, it “aims at establishing common standards and procedures to be 
applied in member states for returning illegally staying third-country nationals”. As 
defined in Article 3(2) of the Return Directive, ‘illegal stay’ means

“the presence on the territory of a Member State, of a third-country national 
who does not fulfil, or no longer fulfils the conditions of entry as set out in 
Article 5 of the Schengen Borders Code or other conditions for entry, stay or 
residence in that Member State”.

In this study on the Return Directive, the following two principal research questions are 
posed:

Which legal requirements and restrictions apply to the enforcement of the EU 
return provisions by the member states according to EU law that specifically 
regards the phenomenon of crimmigration?

Is that body of law – i.e. the aforementioned requirements, restrictions and 
provisions, which are part of crimmigration law – in conformity with primary 
European Union Law and with the European Convention on Human Rights?

The first research question concerns the descriptive aspect of the study, namely which 
requirements apply to the enforcement of the return rules. The second research question 
concerns the evaluative aspect, namely how should these enforcement rules be assessed in 
the light of fundamental rights and (higher) EU law.

The academic significance of the research is to systematically assess whether EU 
instruments meet return policy or require adaptation in the light of primary and secondary 
EU law and the ECHR. Three instruments of the Return Directive – the return decision, 
the entry ban and detention – are discussed in this study in the light of a framework that 
is used in this study to review the crimmigration phenomenon and crimmigration law.
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This research follows the classical definition for crimmigration law. The classical definition 
of crimmigration law “consists of the letter and practice of laws and politics at the 
intersection of criminal law and immigration law”.1928 This definition is derived from 
Stumpf (2006).1929 According to Majcher, this phenomenon takes two forms:

“(1) formal criminalization, or the application of criminal procedures (leading 
to sanctions like incarceration or fines) for immigration-related violations; 
and (2) the apparent increasing reliance on measures that are more commonly 
associated with criminal law enforcement (like detention) for immigration law 
infractions”.1930

I qualify this category as quasi-criminal law measures (see Chapters 1 and 2).

The reason to use the classical definition of crimmigration law for my research on the 
Return Directive is that this research only encompasses legal aspects, but not the social 
features of crimmigration. The reason for not using the broad definition of crimmigration 
is that this is a legal study on crimmigration focusing on the EU Return Directive. The 
broad definition of crimmigration is “the intertwinement of crime control and migration 
control”.1931

In this study, I have focused on the merger of criminal law with immigration law in 
relation to the EU Return Directive. I have researched the developments at the level of the 
legislator and on the level of the judiciary. At the legislation level are actors such as the EU 
legislator and the national legislators. At the judicial level are actors such as the Court of 
Justice of the EU, the European Court on Human Rights and national courts.

Examples of instruments in the area of crimmigration are the return decision, the entry 
ban and detention. A return decision and an entry ban are related to the first category of 
the crimmigration phenomenon, namely the application of criminal procedures for 
immigration-related violations (formal criminalization). A detention measure is related to 
the second category of the crimmigration phenomenon, namely the quasi-criminal law 
measures. In this study, three instruments from the Return Directive have been selected 
for research. The reason for selecting the return decision, entry ban and detention measure 
lies in that the member states can enforce these three instruments to both administrative 

1928 J.P. Stumpf (2006).
1929 Ibid.
1930 I. Majcher (2013), p. 1.
1931 J.P. van der Leun and M.A.H. van der Woude (2013), p. 43; R. Koulish and M.A.H. van der Woude (2020).
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and criminal law. All these instruments are coercive measures and the member states have 
the possibility of criminalizing violation by the illegal third-country national of these 
instruments. The research question in this study is analysed within crimmigration law, the 
intersection of criminal law and immigration law, as a result of the criminalization of 
migration law infringements and the use of measures specific to criminal enforcement.

As set out in Chapter 2, within a review framework I apply three perspectives to look at 
the crimmigration phenomenon and to assess how measures by a state are applied in the 
field of crimmigration law. These perspectives take the “merger of criminal law and 
immigration law” as a starting point. Central to the first perspective is the balance between 
effective measures and the protection of fundamental rights of the migrant. The second 
perspective concerns the legitimacy of the use of criminal sanctions. As a third perspective, 
I take the legal position of the migrant. In this research the legal requirements of the three 
instruments of the Return Directive are analysed in relation to these three perspectives. 
The requirements that follow from the review framework allow member states to use 
effective measures, such as criminal sanctions, in their migration policy subject to two 
preconditions. First, the marginalization of migrants must be avoided. Second, the 
fundamental rights of the migrants should be protected in a sufficient way. In my research 
I have used this framework in relation to the Return Directive. To sum up, in this book 
crimmigration has been explored from mainly three perspectives: the balance between the 
effective measures and the fundamental rights of the migrant (first perspective), the 
legitimacy of criminal sanctions (second perspective) and the legal position of the migrant 
(third perspective). The three perspectives constitute the framework within which the 
phenomenon and law of crimmigration is analysed, problematized and valued.

Section  7.2 concerns the first research question: the descriptive aspect, i.e. which 
requirements apply to the enforcement of the return rules. Section 7.3 concerns the second 
research question, which relates to the evaluative aspect, namely how should these 
enforcement rules be assessed in the light of fundamental rights and (higher) EU law. 
Then in Section  7.4, I will address some recommendations regarding the identified 
problems thematically more in depth and I will make suggestions and recommendations 
how to address the problems identified. In Section 7.5 some final remarks will be made.

7.2  Conclusion on the First Research Question

As for the descriptive aspect of the study (which requirements apply to the enforcement of 
the return rules), it should be closely examined in the light of the findings on how 
crimmigration law relates to the Return Directive.



360

Crimmigration and the Return Directive

The Return Directive contains a number of rules and instruments with regard to the 
return procedure that member states must apply. Article 6 of the Return Directive sets out 
the conditions for issuing a return decision. Article 7 of the Return Directive sets out how 
the voluntary departure period works and under what circumstances the member state 
can shorten the departure period which is 7-30 days, to 0 days. Article 11 of the Return 
Directive sets out the conditions for issuing an entry ban. Furthermore, the Return 
Directive contains important procedural safeguards. Article  5 of the Return Directive 
specifies which circumstances must be assessed during the hearing prior to the return 
decision. Article 12 contains safeguards regarding written reasons for decisions on return 
decisions and entry bans taken by the member state. Article 13 includes the right to appeal 
against decisions related to return. Finally, the Return Directive contains provisions on 
detention. Article 15 sets out the grounds for detention as well as the maximum duration 
of six months, which can be extended to a maximum of eighteen months under two 
conditions. Article  16 contains the detention conditions. Article  17 of the Directive 
contains specific rules on the custody of children and families. Article 18 of the Directive 
allows member states “to take urgent measures in respect of the conditions of detention 
derogating from those set out in Articles 16(1) and 17(2) of the Directive” in emergency 
situations. The Return Directive is premised upon a balance between the effectiveness of 
the return policy and fundamental rights protection (see Chapter 3).

In regard to the legal requirements which apply to the enforcement of the EU return 
provisions by the member states, the answer is that these are the Return Directive and the 
fundamental rights in the EU Charter, ECHR and general principles of EU law. Regarding 
the restrictions which apply to the enforcement of the EU return provisions by the member 
states, the answer is that these restrictions are the following: the principle of legality to 
avoid arbitrariness, the principle of legal certainty, the principles of effectiveness and 
effective judicial protection for the migrant.

To actually effectuate their return, the Return Directive provides for several instruments, 
such as the return decision, the entry ban and the possibility of detention. As defined in 
Article 3 (4) of the Return Directive, a return decision “means an administrative or judicial 
decision or act, stating or declaring the stay of a third-country national to be illegal and 
imposing or stating an obligation to return”. Regarding the return procedure, minimum 
standards apply so that each procedure complies with the prohibition of non-refoulement, 
taking into account the rights of the child, the right to family life and the health of the 
third party involved. The illegally staying third-country nationals concerned must be 
given the opportunity to leave voluntarily within 7-30 days (see Chapter 4). The Return 
Directive also states that there must be an effective appeal or appeal against measures of 
the Return Directive at a competent judicial or administrative authority whose 
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independence is guaranteed. In my view, the member states should cooperate more in the 
period of voluntary return with the illegal migrant in order to realize his return. In order 
to increase the illegal immigrant’s cooperation, the member state should carry out the 
duty of collaboration through hearings or other programmes that can persuade the 
immigrant to return. Although this will require more resources from member states’ 
competent authorities, it should be preferred as a higher return is possible in this stage.

Article 3(6) of the Return Directive states that “an entry ban is an administrative or judicial 
decision or act prohibiting entry into and stay on the territory of the Member States for a 
specified period, accompanying a return decision”. It has an EU-wide effect as with an 
entry ban, the illegal migrant has no longer the right to enter and stay in the territory of 
all member states for a specific period. The EU dimension of the entry ban is expressed in 
Recital 14 of the Return Directive. Recital 14 of the Return Directive reads as follows: “The 
effects of national return measures should be given a European dimension by establishing 
an entry ban prohibiting entry into and stay on the territory of all the Member States.” 
According to the European Commission, “an entry ban is intended to have preventive 
effects and to foster the credibility of EU return policy by sending a clear message that 
those who disregard migration rules in Member States will not be allowed to re-enter any 
Member State for a specified period”.1932 Furthermore, the entry ban is an instrument 
which can be used to prevent or to counter terrorism.1933

The Return Directive does not contain a definition of the term detention. According to 
Recital (16) of the Directive,

“the use of detention for the purpose of removal should be limited and subject 
to the principle of proportionality with regard to the means used and objectives 
pursued. Detention is justified only to prepare the return or carry out the 
removal process and if the application of less coercive measures would not be 
sufficient”.

Detention is a last resort measure and is the most coercive measure in the Return Directive.

The Return Directive does not contain any provisions related to the use of criminal 
sanctions, but the member states have the discretion to use criminal sanctions in relation 
to the enforcement of the Return Directive. The three instruments of the Return Directive 

1932 EU Return Handbook (2017), p. 124.
1933 A. Pahladsingh and J. Waasdorp (2016).
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– the return decision, the entry ban and detention – are researched in this study in the 
light of three perspectives of the crimmigration review framework.

Criminal law and immigration law are different areas of law, each with its own principles 
and guarantees. Nevertheless, several scholars have observed that the strict division 
between these two areas of law was slowly beginning to fade and that criminal law began 
to adopt immigration law characteristics and vice versa. American professor Juliet Stumpf 
was one of these scholars and she associated this phenomenon with the concept of 
“crimmigration” (see Chapter 2). Crimmigration law has two aspects. The first aspect is 
the expansion of immigration consequences such as deportation or exclusion grounds 
that are based on criminal convictions. The second aspect of crimmigration law is the 
expansion of criminal law and criminal procedural tools as a way to regulate migration 
and especially unauthorized migration such as criminal prosecution for illegal entry and 
illegal re-entry, unlawful presence or unlawful border crossing. Criminal law and 
immigration law have always had certain similarities. Both systems function as gatekeepers 
and focus on the question of who may be a full part of society. Criminal law, however, is 
concerned with the internal security and moral boundaries of society, whereas immigration 
law focuses on external security and territorial boundaries.1934 Moreover, both areas of law 
have fundamentally different outcomes. Criminal enforcement can ultimately result in 
exclusion by imprisonment, usually with the ultimate goal of returning to the same society. 
Removal from society by means of immigration law, on the contrary, does formally not 
entail punishment but does have a more permanent character, which is achieved by 
removal of the migrant concerned from the territory of the state.1935 As criminal law and 
immigration law were once quite separate, nowadays the boundaries are blurred. Various 
authors have also pointed to the risk that crimmigration will lead to a growing group of 
“outsiders”, because both criminal law and immigration law are increasingly used to place 
people outside the society.1936 Several studies have showed that the use of crimmigration 
leads to a negative image of migrants as they are seen as criminals and a danger for the 
state and negative effects such as racism and ethnic profiling can be detected.1937 
Crimmigration also has an impact on the punishment of criminal foreigners. The moment 
that criminal interventions apply to migrants without a right of residence, the emphasize 
shifts to exclusion. While regular prisoners are given rehabilitation opportunities and 
deserve a second chance, this does not apply to migrants without legal stay who are no 
longer part of the society. This distinction ultimately results in a parallel criminal justice 

1934 J.P. Stumpf (2006).
1935 Ibid.
1936 Ibid., p. 397; D. Sklansky (2012), p. 160; M.A.H. van der Woude, J.P. van der Leun, and J.A Nijland (2014), 

p. 561.
1937 J.P. van der Leun and M.A.H. van der Woude (2013), p. 45; M. Bosworth and M. Guild (2008), pp. 703-719.
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system for migrants in which the removal of detainees becomes the main objective. This 
general statement can also be addressed to the EU Return Directive.

7.3  Conclusions on the Second Research Question

This section concerns the second aspect the evaluative aspect, namely how should these 
enforcement rules be assessed in the light of fundamental rights and (higher) EU law. The 
research has showed that the Return Directive plays an important role in the enforcement 
of the EU return provisions that are based on criminal and semi-criminal rules.

The first observation is that member states, when applying the Return Directive, are 
obligated to respect the fundamental rights of the illegal third-country national. According 
to Recital (24) of the Return Directive, “the fundamental rights and the principles 
recognised in particular by the EU Charter of Fundamental Rights have to be respected”. 
Other international human rights instruments that have to be applied according to the 
Recitals (22 and 23) of the Return Directive are “the ECHR, the 1989 United Nations 
Convention on the Rights of the Child and the Geneva Convention relating to the Status 
of Refugees of 28 July 1951, as amended by the New York Protocol of 31 January 1967”. In 
the case law of the CJEU the interpretation and application of fundamental rights from the 
EU Charter are essential in cases in which the Return Directive is applied. The CJEU uses 
the ECHR rights and case law of the ECtHR in a limited way as EU law and the EU 
Charter are the central legal sources in the interpretation of the provisions in the Return 
Directive.1938 Other international human rights treaties or standards are not visible in the 
case law of the CJEU with the exceptions in the judgement of El Dridi, M. A. v. État belge 
and K./Landkreis Gifhorn. The CJEU used in the El Dridi judgement “the eighth of the 
‘Twenty guidelines on forced return’ adopted on 4 May 2005 by the Committee of Ministers 
of the Council of Europe” as an interpretative tool on “the length of pre removal 
detention”.1939 The CJEU clarified with a reference to this guideline that any detention 
measure pending to removal has to be as short as possible for the migrant.1940 In the case 
of M. A. v. État belge the CJEU clarified that “the best interests of the child are to be taken 
into account in all decisions concerning children”.1941 This means that the member states 
are obligated to assess the best interests of the child in a decision in cases in which directly 

1938 J. Krommendijk, ‘The Use of the ECtHR Case Law by the Court of Justice after Lisbon. The View of 
Luxembourg Insiders’, Maastricht Journal of European and Comparative Law, volume 22, (2015), pp. 831-
832; and C. Tomuschat, ‘The Relationship between EU Law and International Law in the Field of Human 
Rights’, Yearbook of European Law, volume 35, (2016), pp. 609-619.

1939 Case C-61/11 PPU, El Dridi, p. 43.
1940 Ibid., pp. 43 and 44.
1941 Case C-112/21, M. A. v. État belge, p. 38.
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and indirectly children are involved. In this judgement, for the first time the CJEU made 
a direct cross reference on this aspect to the UN Committee on the Rights of the Child.1942 
In the judgement of K./Landkreis Gifhorn, the CJEU referred to “the tenth and eleventh 
guidelines on forced return which were adopted by the Committee of Ministers of the 
Council of Europe” regarding the use of detention facilities of migrants by the member 
states.1943 In the Opinions of the Advocate Generals there are more examples in which 
other human right standards are used.1944

In the case law of the CJEU, the following rights of the EU Charter have to be applied in 
cases regarding the Return Directive: human dignity (Art. 1 EU Charter), the right to life 
(Art. 2 EU Charter), the principle of non-refoulement (Art. 4 EU Charter), the right to 
liberty (Art. 5 ECHR), the right for private and family life (Art. 7 EU Charter), the rights 
of children (Art. 24 EU Charter), the right to a fair trial and effective remedy (Art. 47 EU 
Charter) and the principle of legality (Art. 49 EU Charter).

The second observation here concerns the importance of another legal source in the case 
law of the CJEU: the application of the general principles of EU law in Return Directive 
cases. The use of the general principles of EU law gives more protection to the migrant and 
leads to an improvement in the legal position of the migrant. The following general 
principles of EU law play an important role in the caselaw of the CJEU regarding the 
application of the Return Directive: the principle of legality, the principle of non-
discrimination and the principle of defence, the principles of effectiveness and effective 
judicial protection. In my view, the fundamental rights of the EU Charter and the general 
principles of EU law have filled in some gaps of the Return Directive. Viewed from the 
crimmigration review framework, in particular the perspectives of the fundamental rights 
and legal position of the migrant, the fundamental rights protection of the migrant is 
strengthened even as the legal position of the migrant.

Due to an active role of the national courts in the member states to ask the CJEU 
preliminary ruling questions regarding the validity and interpretation of the provisions of 
the Return Directive, the CJEU was able to develop a rich caselaw in the last eleven years. 
The dialogue between the national courts and CJEU on the topic of the Return Directive 

1942 Case C-112/20, M. A. v. État belge, p. 38: The CJEU referred to General Comment No 14 (2013) of the 
Committee on the Rights of the Child on the right of the child to have his or her best interests taken as a 
primary consideration (Art. 3, para 1) CRC/C/GC/14, para. 19.

1943 Case C-519/20, Landkreis Gifhorn, p. 49.
1944 T. Molnár, ‘The Case-Law of the EU Court of Justice on the Return Directive and the Role of International 

Human Rights Law: “With or Without You”?’, in: G.C. Bruno, F.M. Palombino, and A. Di Stefano (Eds.), 
Migration Issues before International Courts and Tribunals, Rome: CNR edizioni (2019), pp. 435-460.
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is positive in the development of this legal area. It gives the member states good benchmarks 
for assessing issues surrounding the application of the Return Directive. Although in the 
case law of the CJEU the role of fundamental rights in the application of the Return 
Directive is important through the EU Charter and general principles of EU law I would 
like to recommend the CJEU to use also other international human treaties and standards 
such as the ICCPR, ECHR and CRC to show how the fundamental rights which are 
developed in EU law compare with other international treaties and standards. Important 
fundamental rights that play a significant role in the application of the Return Directive 
are the prohibition of refoulement, the right to liberty, the right for private and family life, 
the best interests of the child, non-discrimination principle, and the right to a fair trial and 
effective remedy. These fundamental rights are also found in international treaties such as 
the ICCPR, ECHR and CRC. Scholars have given different explanations of why the CJEU 
use international human rights law in a limited way in the area of the Return Directive. It 
is argued that the CJEU puts the autonomy of EU law at the centre or that the EU Charter 
is the main legal source for fundamental rights instead of international human rights.1945

In my view, there are four reasons on the basis of which I would like to recommend the 
CJEU to use also other international human rights treaties and standards in the application 
of the Return Directive (next to the EU Charter). First, the EU legislator has referred in 
the Return Directive to apply international human rights law. The Return Directive 
expressly establishes in the preamble these international human rights sources which have 
to be applied according to the Recitals 22 and 23 of the Return Directive:

“the ECHR, the 1989 United Nations Convention on the Rights of the Child 
and the Geneva Convention relating to the Status of Refugees of 28 July 1951, 
as amended by the New York Protocol of 31 January 1967”.

Second, according to Article 53 of the EU Charter, the minimum level of fundamental 
rights protection in the EU is at least the level of protection under the ECHR. The EU 
Charter may give more fundamental rights protection but it has to be at least on the 
minimum level of the ECHR. As all member states are also bound by the ECHR and have 
to apply both legal regimes, it is important that the CJEU makes cross references to the 
judgements of the ECtHR in order to show that under EU law the minimum level of the 
ECHR is applied. Third, international standards regarding the rights of children are 
clarified by the CRC Committee.1946 Therefore, it is useful to use the legal clarifications of 

1945 J. Krommendijk (2015), pp. 831-832; and C. Tomuschat (2016), pp. 609 and 619.
1946 See more S. O’Leary, ‘A Tale of Two Cities: Fundamental Rights Protection in Strasbourg and Luxembourg’, 

Cambridge Yearbook of European Legal Studies, volume 20, (2018), pp. 1-29; K. Lenaerts, in M. Bobek and 
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the CRC Committee regarding the rights of children under the CRC and under EU law. 
One example is the CJEU judgement in the case of M. A. v. État belge in which the CJEU 
directly referred to a decision of the CRC Committee (see Section 4.6.4). Another example 
in the case law of the CJEU can be found in the case of V.M.A. v. Stolichna obshtina, rayon 
“Pancharevo”, which is related to the free movement of a minor EU citizen and the 
recognition of identity documents in which the parents had a same-sex marriage, the 
CJEU used the whole CRC as a tool to interpret Article 24 of the EU Charter (the best 
interests of the child).1947 Other international courts also make cross references to the 
caselaw of the CRC Committee in their caselaw. Fourth, in asylum cases the CJEU uses 
other international human right sources such as the Geneva Convention and guidelines of 
the UNHCR in the application of the asylum directives.1948 In these cases the interpretation 
of EU directives through other international human rights sources makes it clear what the 
relationship is between EU law and other important international human rights law. 
International human rights law reflects the rights and freedoms of persons and therefore 
is an essential source regarding the interpretation of human rights.

The third observation is that in the Return Directive the use of criminal law principles 
regarding the application of the Return Directive could virtually not be discerned. In the 
case law of the CJEU, the use of criminal law principles regarding the application of the 
Return Directive is limited to the principle of legality in relation to the use of (criminal) 
sanctions.1949

My conclusion is that the EU has developed a common return policy with the Return 
Directive as main legal source to combat illegal immigration. In this legal area the 
application of fundamental rights regarding the three instruments which the member 
state can use against the illegal third-country national in order to achieve return is very 
visible and essential. There is a sufficient balance in the Return Directive between the 
fundamental rights protection of the migrant and the use of effective measures.

The fundamental rights protection of the migrant is improved in the Return Directive at 
the level of the EU legislator due to the active role for fundamental protection of the 

J. Adams-Prassl (2020), pp. 19-36.
1947 CJEU Judgment of December 2021, in Case C-490/20, of V.M.A. v. Stolichna obshtina, rayon “Pancharevo”, 

ECLI:EU:C:2021:1008, p. 63.
1948 CJEU Judgment of 17 June 2010, in Case C-31/09, Nawras Bolbol v. Bevándorlási és Állampolgársági Hivatal, 

ECLI:EU:C:2010:351; CJEU 19 December 2012, in Case C-364/11, Abed el Karem El Kott and Others, ECLI:
EU:C:2012:826; CJEU 5 September 2012, in Joined Cases C-71/11 and C-99/11, Bundesrepublik Deutschland 
v. Y and Z, ECLI:EU:C:2012:518; CJEU 1 March 2016, in Joined Cases C-443/14 and C-444/14, Alo and 
Osso, ECLI:EU:C:2016:127.

1949 Case C-528/15, Al Chodor; Case C-806/18, JZ.
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migrant of the European Parliament, international organizations and NGOs. When it was 
first adopted, the Return Directive was severely criticized by the NGOs and academics in 
general as a legislative instrument that was seriously deficient in protecting illegal migrants 
and allowing member states to reduce the fundamental rights of the illegal migrants. Most 
criticisms were made regarding the maximum length of detention of 18 months and the 
mandatory obligation for member states to impose the entry ban. The EU Council and 
European Commission have proposed more effective-driven measures. The European 
Parliament has introduced more fundamental rights aspects into the Return Directive in 
order to achieve a better balance between effective measures and the fundamental rights 
protection of the third-country national. In my view, the co-decision procedure produced 
better results than the former intergovernmental procedure based on unanimity in the EU 
Council with only a simple consultation of the European Parliament. The European 
Parliament’s effort to strengthen the fundamental rights protection of the migrant has 
resulted in a better balance between the efficient enforcement of return and the 
fundamental rights protection of the illegal third-country national.

In the case law of the CJEU on the Return Directive, the relationship between fundamental 
rights protection of the illegal third-country national and the use of effective measures is 
more in balance than the wording of the Return Directive. The reason therefore is that the 
role of fundamental rights protection and the general principles of EU law have 
strengthened the fundamental rights protection of the illegal third-country national and 
the legal protection of the migrant. In urgent cases, in cases where the migrant was still in 
detention and the question was decisive for the detention measure, the CJEU used the 
PPU procedure. In these urgent cases, the CJEU delivered their answers to the national 
courts within three months.1950

The current Return Directive has not led to an increase in the return of illegal third-
country nationals. The question is whether the Recast of the Return Directive will lead to 
more return results. At this moment, the proposal of the Recast Return Directive of the 
European Commission is still in the EU legislation process with amendments and a 
resolution of the European Parliament (see Chapter 3). The return of illegal third-country 
nationals is also largely dependent on the cooperation of the third countries from which 
the migrants come. However, the Commission’s proposal does not address this aspect. 
Other EU initiatives such as readmission agreements with third countries and EU 
investments in third countries are needed to improve the return rate. In the negotiations 
on the Recast Return Directive, the tendency is that in the proposal of the European 

1950 Examples in the case law of the CJEU: Case C-357/09 PPU, Kadzoev; Case C-61/11 PPU, El Dridi, Case 
C-383/13 PPU, G. and R. In Case C-329/11, Achughbabian the CJEU used the PPA procedure.
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Commission the balance between fundamental rights protection and effective measures 
has shifted to more effective-driven measures and less to fundamental rights protection 
for the illegal third-country national. The criticism of the European Parliament, 
international organizations and NGOs is very serious. An important lacuna in the proposal 
is that no impact assessment is made. As a result, the changes in the proposal of the Recast 
Return Directive are less substantiated than under normal circumstances, although the 
main aim is to achieve a higher return rate of illegal third-country nationals. The European 
Parliament, international organizations and NGOs have pointed out several serious 
problems in relation to the lack of fundamental rights protection of the migrant, which 
also will affect the legal position of the migrant. The main problems are the provisions 
regarding the list of grounds for “the risk of absconding”, effective-driven changes 
regarding the return decision and entry ban, detention grounds, and appeal and remedies 
(see Chapter 3).

There are two serious bottlenecks regarding the application of the current Return Directive. 
The first serious problem is that the fundamental rights protection for illegal third-country 
nationals is not fully developed, which also leads to serious problems regarding the legal 
position of the migrant. The lack of fundamental rights protection leads to tension with 
the rule of law. The second serious problem is that criminal law safeguards and principles 
have a limited role while the Return Directive allows the member states to use criminal 
sanctions regarding the illegal third-country national. These two problems will be further 
discussed below as I will analyse the three perspectives of the review framework in relation 
to the three instruments in the Return Directive (return decision, entry ban and detention).

Examples of criminalization in relation to the Return Directive are the following: various 
migration law violations, the penalization of illegal presence, the penalization of the entry 
ban and the use of detention for migrants. These examples in which crimmigration is used 
in relation to the instruments of the Return Directive can be qualified as “ad hoc 
instrumentalism” which is described by Skalansky (see Section  2.5). With “ad hoc 
instrumentalism” he refers to a way of thinking about law and legal institutions in which 
a formal distinction between areas of law is of secondary importance and where 
government officials can choose which instrument is most effective in solving a problem 
for each situation. Crimmigration makes it possible for the authorities to use a combination 
of both tools to deal with individuals at risk, be it criminals, migrants or both. Whether 
that approach is primarily based on immigration law or criminal law is hardly relevant, as 
long as the intended goal is achieved. The Return Directive itself does not determine how 
the member states have to apply and enforce the instruments of the Return Directive in 
their national law. The main objective of the Return Directive is the (voluntary) return of 
the illegal third-country national. This differentiation in the practices in the member 
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states can be observed with regard to the return decision and entry ban which can be 
issued by an administrative authority or judicial authority. The member states are free to 
use these instruments in the law area which they prefer such as criminal law and 
immigration law. In detention cases, I have showed that in the member states five different 
type of national courts can be identified dealing with the judicial review of detention 
measures: administrative courts, civil courts, criminal courts, peace judges and a hybrid 
form judicial review (see Chapter 6). Blisa & Kosař have qualified this practice as “detention 
roulette” and I do share their concerns as this practice is problematic in the light of the 
principles of equality and legality (see Chapter 6).1951 I agree with Skalansky that the best 
way to address these concerns is to improve the transparency of the system, including the 
transparency as to how the different responsible actors operate in the field of the return of 
migrants. In my view, transparency of the system is necessary. This can be improved in the 
EU legislation procedure by creating more transparency through impact assessments and 
by giving a better accessibility to the public regarding the process of the negotiations with 
all the different actors such as the Council, Commission, Parliament and the member 
states. This amounts to clarity on how provisions in the Return Directive have to be applied 
according to the EU legislator and will improve the legal expectations for the migrant. In 
the member states the national actors should give more information in the implementation 
legislation. The different national authorities in the member states will have to cooperate 
better in the return procedures of illegal third-country nationals. Member states are 
crucial in the implementation of the European return policy as they apply the provisions 
of the Return Directive. The different actors at the national level should cooperate in a 
more effective manner. For example, information sharing of migrants is essential in order 
to achieve more effective returns. The legal ground for the cooperation between the 
different actors at the national level when they apply the Return Directive is based on 
Article 4 (3) TEU (the principle of sincere cooperation). In order to achieve an effective 
application of the Return Directive, it is important to invest in training and education for 
the national authorities’ workforce. The functioning of the hearing before an instrument 
is issued is an important tool. The member states should also inform the illegal third-
country national regarding the situation in the country of return, which could encourage 
the cooperation or willingness to return voluntarily. From the angle of the crimmigration 
review framework (in particular the perspective: the fundamental rights protection of the 
migrant), voluntary return is to be preferred over removal by the member states as it will 
cost less for the society. National courts also have an important role in order to safeguard 
whether the proportionality test by the national authorities is observed when they issue 
return decisions, entry bans and detention measures. National courts could give more 
transparency in the reasoning of their judgements. As in several member states the 

1951 A. Blisa and D. Kosař (2020).
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different instruments in the Return Directive are reviewed by different national courts, a 
horizontal dialogue is important. Moreover, training and education in matters of EU 
migration law should be given to national judges. These actions will contribute to the 
coherence of the legal system, which is necessary to apply the Return Directive in a correct 
way.

I would like to add another element to the solution. Crimmigration law and policy should 
be coherent and systematic within the legal area of asylum and migration. As return in 
most of the cases is a consequence of the rejection of an application in the asylum or 
immigration procedure, the coherence of the EU asylum and migration legislation and 
practice with the Return Directive is essential for the EU to have an effective and efficient 
return policy. This principle of coherence and systematization is derived from EU law. A 
lack of coherence of the legal system can jeopardize the correct functioning of that legal 
system. Such a situation can occur either by overlapping rules that give rise to uncertainty 
of the applicable law or by lacking elements (lacunas) that are not covered by legal acts or 
between the different legal acts in a specific legal area. The lack of coherence between the 
different EU instruments were solved by the CJEU. Examples in the case law of the CJEU 
are the relationship between the Procedure Asylum Directive and the Return Directive, 
which is solved by the CJEU in the cases Gnandi and Arslan (see Chapter 4). Another 
example is the relationship between Article 20 TFEU and the Return Directive, which is 
solved by the CJEU in the case of KA and others (see Chapter 4). However, some questions 
of coherence of the legal system are still not solved, such as the meaning of the definition 
of “risk of absconding” under the Return Directive in relation to the definition in the 
Dublin III Regulation, the definition of “fraud” under the Return Directive (see 
Section 4.5.3), the use of the “public order” ground regarding the different instruments 
under the Return Directive (see Chapter 6). These examples are problematic in relation to 
the legal position of the migrant and it is for the EU legislator to clarify these definitions 
in the Recast Return Directive. Otherwise, it will be up to the national courts to gradually 
resolve these issues in conjunction with the CJEU.

7.4  Identifying and Addressing the Problematic Issues Surrounding 
the Return Directive: Recommendations

In this section, I will address some recommendations regarding the identified problems 
thematically more in depth and I will make suggestions and recommendations how to 
address these problems identified. In the light of the main findings and analysis carried 
out, I have identified the following issues: the return procedure, SIS II instrument, use of 
criminal sanctions, better regulation, good governance, judicial cooperation, detention, 
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judicial and procedural safeguards, detention conditions, detention of children, monitoring 
of returnees and the enforcement of the Return Directive. I will discuss the extent to which 
these issues will give rise to problems. Also some suggestions for addressing these problems 
are made. The main important conclusions regarding the three instruments of the Return 
Directive in relation to the three perspectives of the crimmigration review framework will 
be summarized thematically.

7.4.1  Return Procedure

Seen from the crimmigration review framework (in particular the perspective: the legal 
position of the migrant), the legal position of the illegal third-country national is well 
guaranteed in the case law of the CJEU regarding the return procedure in the Return 
Directive in which a graduation of measures is described to issue against the illegal third-
country national.

First, this is apparent because the main rule is that the illegal migrant is given the 
opportunity to return voluntarily in the first instance. The promotion of voluntary return 
is codified in Article 7 (1) of the Return Directive (see Section 4.2). Voluntary return of the 
illegal migrant is preferable in crimmigration law than forced return as voluntary return 
is safer and more human for the migrant and involves less costs for member states in 
comparison with forced return.

Second, the illegal third-country national can pursue legal remedies against the measures 
which are issued by the member state before an independent and impartial court. This is 
in line with what is set out as effective remedies in Article 47 of the EU Charter, Article 6 
ECHR and Article 13 ECHR. The illegal third-country nationals are excluded from society 
in the member states (see Section 2.3 membership theory). According to Article 1 of the 
Return Directive, the aim of this directive is “to set out common standards and procedures 
to be applied in the member states for returning illegally staying third-country nationals”. 
This obligation on the illegal third-country national offers legal certainty regarding his 
legal position in the member state. The consequence of illegal stay is the obligation to 
return to a third country. Situations in which illegal third-country nationals are tolerated 
in the member states is not allowed under the Return Directive. In a toleration situation 
the illegal third-country national will face serious problems in the member states, the 
clarity of the illegal status and the obligation for the person to return have to be preferred. 
If voluntary return is not possible, then the illegal third-country national will be excluded 
from the national territory. In this process fundamental rights play an important role. The 
member states themselves determine which persons are allowed to stay on the territory. 
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For illegal third-country nationals the message of the Return Directive is clear. Illegals 
have the obligation to leave the territory and to return to a third country. They are not 
tolerated in the member states, although in practice it is known that a large group of 
illegals cannot return to their country of origin or transit. These are the main problems in 
the EU return policy. The reasons vary from the role of human traffickers, the economic 
reasons for migrants to travel to the EU, the lack of documents of the migrant, the use of 
false documents by migrants which gives identification problems regarding the identity 
and or nationality of a migrant, logistic problems in travel to a third country, non-
cooperation from third countries to give travel documents to their citizens. There is the 
risk of abuse of illegals in the member states by different actors. Member states have an 
important role to minimalize these risks.

Regarding the fundamental rights of the migrant, the European Commission has pointed 
out in the Return Handbook that fundamental rights from the EU Charter have to be 
assessed by the member state when aiming to issue a return decision to any migrant, 
including the principle of proportionality. I would like to point out that not all fundamental 
rights that have to be assessed by the member states are mentioned in the Return 
Handbook. In this perspective I would like to add the following fundamental rights: the 
non-refoulement principle, the right of liberty, the right to respect for private and family 
life, the non-discrimination principle, the principle of the best interests of the child, the 
right to a good administration and the right to an effective remedy. These fundamental 
rights are relevant in the assessment of issuing a return decision and should be assessed by 
the member state.

The CJEU also points out in the case of Gnandi that one of the objectives of the Return 
Directive is the effective removal of the migrant.1952 That objective finds specific expression 
in Article 6 (6) of the Return Directive, which explicitly “allows Member States to adopt a 
decision on the ending of a legal stay together with a return decision, in a single 
administrative act” (see Section 4.4.6).1953 In the Gnandi judgement the CJEU clarified that 
member states are entitled to adopt a return decision as soon as an application for 
international protection is rejected.1954 If the migrant will make an appeal against the 
return decision at the national court, the consequence is that the return procedure is 
suspended in this stage. When the application for international protection has been 
rejected by the responsible authority, that person falls within the scope of the Return 
Directive. With regard to a return decision, it follows from the right to an effective remedy 

1952 CJEU Judgment of 19 June 2018, in Case C-181/16, Gnandi, ECLI:EU:C:2018:465, p. 48.
1953 Case C-181/16, Gnandi, p. 49.
1954 Ibid., p. 59.
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(Art. 47 EU Charter) and the principle of non-refoulement (Art. 19(2) EU Charter) that 
member states ensure that an asylum seeker has the right to challenge the enforcement of 
a return decision before at least one judicial authority. Within the system of crimmigration, 
Article 6(6) of the Return Directive is an effective measure to enforce the return of the 
illegal third-country national. The legal position of the illegal third-country national is 
well protected as an appeal to the national court (first instance court) to challenge the 
decision of the member state has suspensory effect and expulsion is not allowed during 
this stage in the procedure. A balance is also struck between effective enforcement and 
legal position of the migrant by the CJEU case law on higher appeals but there are some 
uncertainties surrounding this matter.1955

Furthermore, the procedural rights of the migrant, such as the right to be heard, are 
clarified in the case law of the CJEU. The right to be heard applies both in judicial 
proceedings (Art. 47 and 48 EU Charter) and in the administrative phase (Art. 41 EU 
Charter). Although the CJEU has clarified how member states should use the right to be 
heard, in my view it should be codified in the Return Directive in view of the principle of 
legal certainty. The consequences of a violation of the right to be heard must also be 
codified. The Return Directive only provides for a right to legal assistance after the 
adoption of a return decision, in the context of an appeal procedure against a return 
decision. In certain circumstances, free legal assistance must be provided at the request of 
the person concerned. As Guild has pointed out, the question arises as to how the balance 
should be struck between “the right to legal assistance on the one hand and the due 
progress of the return procedure on the other”.1956 A careful assessment must be made 
between the two interests, but the case law of the CJEU does not yet provide a further 
indication of how this should take place. In view of the principle of legal certainty, I am of 
the opinion that in future case law the CJEU has to further specify the relationship between 
the right to legal assistance and the due process of the return procedure. The removal of 
the illegal third-country national has to be postponed when serious fundamental rights 
are at stake, although it is not clear for how long the removal can be postponed, which 
leads to legal uncertainty for the migrant.

But there are issues in which the legal position of the migrant is not sufficient in the light 
of fundamental rights, such as the appeal procedure at the second instance and Article 47 
of the EU Charter. My recommendation is to codify in the Recast Return Directive a 
procedural rule regarding the appeal procedure at the second instance national court. In 
the current practice not all the member states have opted for a second instance procedure. 

1955 More about this discussion see A. Pahladsingh and A. Scalera (2018), pp. 31-50.
1956 E. Guild (2015).
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Against this backdrop, I would like to recommend to add a provision requiring that all 
member states have a second instance at the national court. In this way the Return 
Directive will determine the legal procedures, and the procedural autonomy of the 
member states disappears in this regard regarding the second instance procedure at the 
national court and more coherence can be achieved in the legal procedures in the different 
member states. The situation of long-term non-removable is problematic in relation to 
Article 1 of the EU Charter (human dignity), Article 4 of the EU Charter (non-refoulement 
principle) and Article  7 of the EU Charter (private life). Long-term non-removable 
persons are still illegal, but are still present in the member state. They might face several 
serious problems due to their weak position in the society. Examples are financial 
problems, risk of abuse by persons or groups, restrictions on access to medical care and 
housing, and social isolation in the society. Therefore, I recommend the EU legislator to 
introduce a provision in the Recast Return Directive regarding the long-term non-
removable person and the obligations for the member state towards these persons.

7.4.2  SIS II

In Section 5.3 the instrument of SIS II is discussed. It is essential that member states can 
obtain information about entry bans issued by other member states against migrants in 
SIS II, which in practice is not functioning adequately. In this context, the European 
Commission has made various proposals to impose the obligation on member states to 
register issued entry bans in SIS II. In my view, it is essential to have an effective system of 
crimmigration law (in particular, the use of effective measures) which implies that it is 
essential to inform other member states about all return decisions and entry bans which 
have been issued by the member states to have an effective EU return policy. An important 
aspect is that the legal consequences of the entry ban for the migrant apply in all member 
states that are bound to the Return Directive. In order to be able to conduct an effective 
return policy in the EU, it is essential that the member states share information with each 
other regarding the entry bans which are imposed against migrants.1957 If this does not 
happen, there is a possibility for the migrant to gain access to the EU through another 
member state. It is therefore essential that member states register entry bans in the SIS so 
that all member states are aware of an entry ban which is issued by one of the member 
states against a migrant. Therefore, I regard the sharing of the issuing of entry bans in SIS 
II potentially as a measure which can improve a more effective EU return policy. Such an 
exchange of information is crucial for the management of the common external border 
and must contain accurate and correct data. Regarding the entry bans, information should 

1957 See Commissie Meijers (2018).
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be shared which includes the duration of the entry ban, the reason for the entry ban and 
its starting time. Although the registration of a third-country national in one central 
system can give rise to tension from the crimmigration review framework (in particular 
the perspective: the legal position of the migrant), as personal data of third-country 
nationals are shared in a system with also information about criminals, it is necessary to 
have control of who is not allowed to re-enter the Schengen Area. It is therefore necessary 
that fundamental rights of the third-country nationals are fully respected, such as the 
right to private life (Art. 7 EU Charter and Art. 8 ECHR) and the right to data protection 
(Art. 8 EU Charter). Another problem is how to prevent incorrect information from being 
placed in the system or how to adjust information that has been correctly entered but due 
to new circumstances for the person concerned change later on. Incorrect or outdated 
information can have major consequences for the migrant such as a ban on re-entry to the 
EU, visa problems, problems regarding the legal stay in the member state and the risk of 
detention. To this end, it is also important what the person concerned can apply for the 
adjustment of the information stored. Furthermore, correct information in SIS is also 
crucial to have an effective and efficient EU return policy. The member states have a duty 
to ensure that information in SIS is correct.

In my view, the mutual recognition of entry bans and return decisions is important to have 
an effective EU return policy. However, there are serious tensions with fundamental rights 
in the context of SIS II mutual recognition of return decisions and entry bans. Brouwer 
has clearly pointed out that both the CJEU and the ECtHR have strengthened the rights of 
individuals in their case law using relevant criteria. However, she points out at the need for 
greater clarity in European case law about “the powers and obligations of the Schengen 
States when using SIS”.1958 The reason for this is, as Brouwer pointed out clearly, not only 
related to the use of large databases, such as is the case with SIS, but also in view of the 
developments in various EU member states regarding “democracy and the rule of law”.1959

There are serious fundamental rights issues regarding the interoperability of databases 
such as SIS II combined with mutual trust between the EU member states. Both the CJEU 
and the ECtHR have repeatedly warned against the unrestricted or disproportional 
processing and use of personal information. Regarding the legal protection of the migrant, 
it is up to each member state to ensure that fundamental rights, in particular effective 
judicial protection (Art. 47 of the EU Charter and Arts. 6 and 13 ECHR), are upheld when 
deciding on the nature and specific conditions of the remedies against the alerts in SIS II, 
in accordance with the principles of equivalence and effectiveness. Moreover, the CJEU 

1958 E. Brouwer (2018).
1959 Ibid.
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judgement in case E1960 shows that cooperation between member states is necessary to 
realize an effective EU return policy (see Section 4.4.2). The lack of cooperation in this 
case illustrates that member states should be sanctioned if they do not react in time as the 
position of the migrant is uncertain and a return decision and an entry ban have 
consequences for his stay in the EU while he still has a legal stay with a permit in another 
member state. Another problem occurs if after the consultation between the member 
states no result is available. A central point or a nodal agency has to carry out coordination 
tasks in the consultation procedure to assure that member states will inform each other in 
time and that results of the coordination are taken into account to realize a more effective 
EU return system. At this moment in practice, there is no solution for the situation where 
member states disagree in the consultation procedure (residence permit or return decision 
or entry ban) or where member states do not react in time in this procedure. Therefore, 
coordination is needed as the legal position of the migrant is at stake. This central point 
could be the European Commission. Another option is designating an EU agency as a 
central point, although I am aware of the difficulties of delegating power to EU agencies.1961 
The CJEU clarified in the case of Meroni that

“when the EU legislature wishes to delegate its power to amend aspects of the 
legislative act at issue, it must ensure that that power is clearly defined and that 
the exercise of the power is subject to strict review in the light of objective 
criteria because otherwise it may confer on the delegate a discretion which, in 
the case of legislation concerning the functioning of the internal market in 
goods, would be capable of impeding, excessively and without transparency, 
the free movement of the goods in question”.1962

Therefore, the EU legislator has to assess and decide which central point will get the 
coordination tasks in order to have a better functioning of SIS II.

7.4.3  Criminal Sanctions

Regarding the use of criminal sanctions, it is important to note that in the Return Directive 
there are no provisions regarding the use of criminal sanctions for violating the instruments 
of the Return Directive such as the return decision and entry ban. It does also not prevent 

1960 Case C-240/17, E.
1961 R.H. van Ooik and W.T. Eijsbouts, ‘De wonderbaarlijke vermenigvuldiging van Europese agentschappen, 

Verklaring, analyse, perspectief ’, SEW (2006), pp. 101-111.
1962 CJEU Judgment of 13 June 1958, in Case 9/56, Meroni v. High Authority, ECLI:EU:C:1958:7, p. 152; See also 

CJEU Judgment of 12 July 2005, in Joined Cases C-154/04 and C-155/04, Alliance for Natural Health and 
National Association of Health Stores, ECLI:EU:C:2005:449, p. 90.
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member states from using criminal mechanisms to control both migration and crime.1963 
Illegal immigration may be criminalized by the member states. The case law of the CJEU 
limits the use of criminal sanctions in the context of the Return Directive. The CJEU 
reviewed whether the Return Directive allows member states to criminalize the breach of 
a return decision with imprisonment (El Dridi, Achughbabian and Affum respectively) or 
home detention (Sagor) (see Section 4.3) and to criminalize the breach of the entry ban 
(Ouhrami and J.Z.) (see Section 5.8) The CJEU clearly concluded that member states have 
no competence to adopt criminal law measures that undermine the objective of the Return 
Directive, namely the (voluntary) return of the illegal migrant. This means that criminal 
law sanctions may not be issued when it will delay the return of illegally staying third-
country nationals. Viewed from the crimmigration review framework (in particular the 
perspective: the fundamental rights protection of the migrant), it is striking to see that the 
CJEU did not refer to fundamental rights at all, such as Article 7 of the EU Charter or 8 
ECHR (the right to private life or family life) and only used the principle of proportionality 
(see also Chapter 4). The entry ban will have an effect on the private and family life of an 
illegal third-country national as the illegal migrant is not allowed to re-enter the territory 
of the EU for a specific period. By extension, in Celaj and JZ (see Section 5.8) the CJEU 
explained that the Return Directive gives member states the discretion to legislate for the 
imposition of a prison sentence on a migrant if that person re-enters the territory of that 
member state before the expiry of the entry ban period and thus has violated the obligation 
under the imposed entry ban. The member states are obligated in this situation to assess 
the fundamental rights of the illegal migrant.1964 Although a general prevention signal is 
important, the question is whether it is against the objective of the Return Directive when 
criminal sanctions are applied instead of the return procedure. In the case of Celaj, the 
criminal proceedings of breaching the entry ban will delay his return as the member state 
is not obligated to assess whether all steps in the return procedure and the member state 
can impose directly a criminal sanction. Advocate General Szpunar pointed out that the 
objective of the Return Directive “is not to prevent but to end an illegal stay”.1965 He makes 
it clear that “detention or imprisonment for the purposes of enforcing an entry ban must 
not jeopardise a future return procedure”.1966 In my view, the CJEU is not convincing in its 
reasoning in the judgement in the case of Celaj in comparison with the case law in the 
cases El Dridi, Achugbabian and Sagor. In the situation that a person who is imprisoned by 
a member state for breaching an entry ban, his future return will be delayed.

1963 M. Garcia (2015), http://eumigrationlawblog.eu.
1964 EC 28 March 2014, EU return Policy, COM(2014) 199 final, p. 24: “The above-mentioned rulings have 

resulted in a wide range of changes to national legislation in the countries examined and several Member 
States have recently changed their legislation as a consequence of this jurisprudence.”

1965 Opinion Szpunar 28 April 2015, in Case C-290/14, Celaj, ECLI:EU:C:2015:285, p. 57.
1966 Ibid.
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Viewed from the crimmigration review framework (in particular the perspective: the 
legitimacy of criminal sanctions), the criminalization of the illegal third-country national 
and also the capacity of criminal law enforcement as well as the costs for society are not 
proportional in comparison with the application of the return procedure. In this 
perspective the EU legislator did not arrange the consequences for the duration of the 
entry ban if the illegal third-country national re-enters before the expiration of the entry 
ban. It is my recommendation for the EU legislator to set out in the Recast Return Directive 
what the legal consequences are when the third-country national returns to the territory 
of the EU within the duration of that re-entry ban and also to limit the use of detention 
sanctions.

The CJEU plays an essential role in the interpretation of the provisions of the Return 
Directive. The national courts have an important task to cooperate with the CJEU in this 
regard to submit questions of validity and interpretation of EU law to the CJEU through 
the preliminary ruling procedure. In national proceedings, national courts should ensure 
that, in proceedings concerning the entry ban, the fundamental rights of the migrant and 
the principle of proportionality are carefully considered in the decision-making by the 
member state of the migrant. The Return Directive leaves the member states discretion 
how to transpose the provisions into national law, leading to major differences between 
member states regarding the application and (criminal) enforcement of the entry ban.

On the basis of the crimmigration review framework I advise the member states to take 
into account that these instruments are coercive measures that have a major impact on the 
individual and place them at a serious disadvantage. Furthermore, I advise member states 
to at least include the following interest in this assessment such as the costs of the criminal 
sanctions, the capacity which is involved with the imposition of the criminal sanction and 
the fundamental rights of the migrant. There are limited reports containing evidence that 
the use of criminal sanctions in relation to illegal stay and/or entry ban or immigration 
detention leads to a higher rate of return of illegal third-country nationals. Further 
empirical research on this topic is, in my view, necessary.

Viewed from the crimmigration review framework (in particular the perspective: the 
legitimacy of criminal sanctions) the limitations in the use of criminal sanctions as set out 
in the case law of the CJEU will not lead to the marginalization of the migrant. The effective 
enforcement of the return of the illegal third-country national has to prevail and imposing 
these sanctions would interfere with the attainment of this aim according to the CJEU. The 
EU seeks to ensure the effectiveness of its measures. As member states enjoy discretion to 
use criminal sanctions, questions arise as to whether these criminal sanctions are 
proportional. Controlling whether the use of criminal sanctions in member states is 



379

7   Final Conclusions

appropriate is an important task for the European Commission. A criminal sanction for 
four years for illegal stay or violation of an entry ban is an example of a non-proportional 
criminal sanction. The CJEU ruled in the case of Commission of the European Communities 
v. Council of the European Union that

“as a general rule, neither criminal law nor the rules of criminal procedure fall 
within the Community’s competence, the fact remains that when the 
application of effective, proportionate and dissuasive criminal penalties by the 
competent national authorities is an essential measure for combating serious 
environmental offences, the Community legislature may require the Member 
States to introduce such penalties in order to ensure that the rules which it lays 
down in that field are fully effective”.1967

This CJEU judgement is important as criminal law can be applied in EU migration law.

EU law itself does not prohibit the use of criminal law to enforce the instruments of the 
Return Directive. It is within the competence of the member states to use criminal law. 
The CJEU has, however, limited the use of criminal sanctions. A limited number of reports 
paint a pessimistic picture as it is not clear whether the use of criminal law and sanctions 
leads to more returns of migrants. More empirical research is required to determine 
whether the use of criminal law sanctions leads to more returns of illegal migrants. As 
long as there are no sound empirical studies showing that this is the case, the use of 
criminal sanctions as a return instrument will remain dubious. If empirical studies show 
that the use of criminal sanctions will lead to more returns of migrants, then the question 
is whether the use of criminal law can be applied in the member states. EU law will have 
to regulate the use of criminal law sanctions. The Return Directive does not do this. The 
case law of the CJEU limits the use of criminal sanctions on a case-by-case basis. In view 
of the gravity of the measures and the vulnerable position of migrants, the absence of 
regulation in the Return Directive is undesirable. The practice between member states 
shows that some member states do use criminal sanctions, whereas others do not have 
such legislation in place. In the member states in which criminal sanctions are used, the 
length of criminal sanctions can vary. One example is 4 years imprisonment for illegal stay 
in Italy, which raises the question whether such a sanction is proportional. The use of 
criminal law sanctions serves as a last resort in the context of the return of illegal migrants. 
It is essential that the EU legislator sets standards towards the member states for the use of 
criminal sanctions. Member states will have to investigate the effectiveness of the use of 

1967 CJEU Judgement of 23  October  2007, in Case C-440/05, Commission of the European Communities v. 
Council of the European Union, ECLI:EU:C:2007:625, p. 66.
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criminal law sanctions in consultation with the European Commission. The European 
Commission will have to adapt EU legislation containing concrete standards whereby 
criminal law is applied as the ultimum remedium and these criminal law standards are 
made concrete by the CJEU.

7.4.4  Better Regulation

Another major concern regarding the Return Directive is that essential definitions are 
unclear or vague or that some provision leave much space for the member states, which 
leads to a differentiation of practices in the member states. The principle of legal certainty 
and equality are at stake. Unclear or vague definitions give rise to legal uncertainty that 
cannot always be solved by judges and thus create potential inequality in the application 
of EU law.

Unclear and vague definitions will lead to unclarity for the migrant. Examples are the 
definition of the “risk for absconding”, the definition of “hampering or avoiding return”, 
the definition of “fraud”, or the definition of “public order and national security”. Therefore, 
the illegal third-country national will come in a situation in which, inter alia, he has no 
idea what his legal position is (legal stay or illegal stay?) or whether he can be sanctioned 
by the member state (does he risk a fine, imprisonment or detention?). Furthermore, a 
migrant who still believes to have legal stay in the member state, while this is not the case, 
will not cooperate on his return. This is even more so since the instrument of interpretation 
and of the margin of discretion for the member states is not always used in the same way. 
Sometimes the same terminology is used in several directives or regulations, but the 
definition of the terminology differs in different rules (directives or regulations). This is an 
example of horizontal issues that can touch on the coherence of the legal system also. Such 
a situation is clearly a matter for the EU legislator to solve either by explaining what the 
differences are regarding the terminology or by making a reference that the terminology 
is the same. In order to create better regulation in the area of asylum and migration, I 
recommend to the EU legislator to avoid drafting unclear or vague definitions or drafting 
provisions leaving much room for manoeuvre for the member states, which may lead to a 
differentiation of practices in the member states. Also, the coherence of the legal system 
has to be a priority in the Recast Return Directive as the EU legislator will also change the 
asylum directives and regulations. All these instruments have to be changed in one 
package and the coherence of the asylum and migration instruments is very important. 
The principle of legal certainty and equality can be strengthened. There are different 
options to improve the legislation at the EU level. The first option is to create an EU body 
that specifically monitors the quality of EU legislation. As Den Heijer and Van den Os van 
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den Abeelen have stated, this option will undoubtedly increase the European bureaucracy 
and therefore will be difficult to achieve.1968 Another option is that at the EU level, 
structural attention and reporting obligations will be introduced for all the EU institutions 
involved with legislation such as the European Parliament, Council and Commission.1969

In the area of the Return Directive, a number of the above-mentioned points of attention, 
such as coherence of the legal system and uncertainty around definitions, accumulate in 
this area where often urgency is at stake and preliminary rulings take time.1970 I will 
illustrate these legislation problems in the Return Directive with examples regarding the 
entry ban and the detention measure.

Member states have a wide discretion to issue an entry ban (see Chapter 5). The EMN 
report of 2017 showed that member states use different grounds for an entry ban and that 
the duration of the entry ban is not uniform (see Chapter 5). This wide discretion for 
member states adds to pressure on the mutual recognition of entry bans from other 
member states. Looking at it from the crimmigration review framework, the far-reaching 
legal consequences for a third-country national to get an entry ban from a member state 
is an important justification to reach more uniformity in the reasons to issue an entry ban. 
The EU legislator could formulate more specific grounds for an entry ban or the European 
Commission can give justified reasons to issue an entry ban in soft law documents. In this 
way, the criminalization of illegal third-country nationals can be more restricted and will 
give more legal clarity regarding the legal position of the migrant.

Member states set a maximum duration for entry bans varying from 10, 15 or 20 years. In 
other member states, national legislation does not set a maximum cap and uses a broader 
wording (‘more than five years’) in such cases (see Section  5.7). The EMN Report has 
showed that “in three Member States, entry bans can be imposed for an indefinite duration 
where a third-country national has committed a particularly serious crime”.1971 In my view, 
an indefinite entry ban is not compatible with the Return Directive and fundamental 
rights such as the right for private and family life (Art. 7 EU Charter and 8 ECHR) as these 

1968 M. den Heijer and T.J.P. van Os van den Abeelen, ‘Doel, gebruik en betekenis van de considerans in 
richtlijnen van de Europese Unie’, Ars Aequi 2020/69 (2020), pp. 1149-1156.

1969 Ibid.
1970 S. Prechal and A. Pahladsingh, ‘Urgency and Human Rights in EU Law: Procedures Before the Court of 

Justice of the EU’, in: E. Rieter and K. Zwaan (Eds.), Urgency and Human Rights, The Protective Potential and 
Legitimacy of Interim Measures, The Hague: Asser Press (2020), pp. 37-63; A. Tizzano and P. Iannuccelli, ‘La 
procédure préjudicielle d’urgence devant la Cour de justice: premier bilan et nouvelles questions’, in: 
A. Weitzel (Ed.), Mélanges en hommage à Albert Weitzel. L’Europe des droits fondamentaux, Paris: Pendone 
(2013).

1971 EMN Report (2017), p. 80: AT, DE, FI. In IER entry bans are imposed for an indefinite duration.
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entry bans are lifetime entry bans. This means that a third-country national has no legal 
stay and no right to re-enter for a lifetime. In this way, the stigmatization and criminalization 
of an illegal third-country national is strengthened as an indefinite entry ban has a major 
impact on his life and has an effect of a life sentence punishment. Relevant from the 
crimmigration review framework (in particular the perspective: the legal position of the 
migrant) is that an indefinite entry ban is criminalizing an illegal third-country national 
for being illegal on the territory with major consequences as re-entry to the member states 
is not allowed. On this issue national courts have the task of verifying whether an indefinite 
entry ban is not allowed according to the objectives of the Return Directive. If the national 
courts have doubts to make such a conclusion, then it is necessary to refer this question to 
the CJEU. If, however, member states are not able to protect the individual against an 
indefinite entry ban, there is an important task for the European Commission to start an 
infringement procedure against these member states as indefinite duration of entry bans 
is not compatible with the Return Directive. In the Recast Return Directive the EU 
legislator should codify that an entry ban should have a maximum duration. The maximum 
duration does not need to be included in the Return Directive, although the difference in 
duration between 10 and 20 years is quite a long time and balance is needed within the 
principle of mutual recognition.

Specific situations regarding the entry ban are not codified by the EU legislator: the 
starting point, the concept of public policy and national security, the relation between the 
entry ban and other EU instruments (asylum and EU citizenship), the consequences of 
re-entering before the maximum duration of the entry ban. Judicial dialogues and 
interactions have contributed in a positive way to the implementation of the Return 
Directive’s entry ban provisions (see Chapter 5). For instance, the CJEU filled the gaps left 
by the EU legislator (Zh and O, Filev and Osmani, Ouhrami and Celaj) and eliminated 
incompatibilities between national legislation and the Return Directive provisions (KA 
and others). Judicial dialogue has also resulted in a common judicial interpretation and 
understanding of the sometimes abstract and general provisions of the Return Directive 
(Zh and O). At times the CJEU followed the arguments of the national court (Ouhrami), 
while in other cases it chose a different approach (Celaj). The case law of the CJEU 
regarding the starting point of the validity of an entry ban and the relationship between 
the Return Directive and other EU instruments will also lead to changes in the legislation 
and practice in many member states. The reason for this is that certain legislation and 
practice in member states are not compatible with the judgements of the CJEU in the cases 
of Ouhrami and KA and others. In KA and others, the CJEU has paid attention to 
fundamental rights such as the respect of private and family life (Art. 7 EU Charter) and 
the best interests of the child (Art. 24(2) EU Charter). However, it is striking to see that in 
the EU Return Handbook of the European Commission there is no mention of the 
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judgements of the ECtHR on entry bans and of the ECHR. Member states can consider 
applying the case law of ECtHR as the minimum level with regard to the fundamental 
rights of the migrant in cases where an entry ban is considered. Specific caselaw which I 
would like to draw the attention on concerns Article 3 ECHR (non-refoulement, national 
security, medical treatment), Article 8 ECHR (private life, family life, balance in cases with 
criminal offences) and Article 13 ECHR (effective remedy). These ECHR provisions may 
result in member states being obliged to refrain from imposing an entry ban on a migrant 
in certain cases. In my view, in the Recast Return Directive the ground ‘fundamental 
rights’ could be added as a reason for member states to refrain from imposing an entry 
ban on a migrant.

In principle the detention of an illegal third-country national is allowed considering the 
requirements that follow from the crimmigration review framework, but arbitrary and 
unlawful detention is not allowed. It assumes that an individual assessment is mandatory 
in every case to be in line with the EU necessity and proportionality test. Chapter 6 showed 
that the Return Directive allows member states to detain illegal third-country nationals 
pending their return proceedings, but the practice in the member states give serious 
doubts as to whether there are sufficient safeguards to prevent systematic use of detention 
for prolonged periods on the basis of inadequate conditions.1972 One of the major concerns 
is that key definitions (detention, reasons for detention, risk for absconding, avoiding or 
hampering return) are not specified in a clear and foreseeable way in the Return Directive 
by the EU legislator, which gives space to the member states for their own detention policy 
leading to considerable diversity in the practices of the member states. Therefore, the EU 
principles of legal certainty and equality are seriously put under pressure. More specifically 
regarding the definition of ‘detention’ and the grounds for detention, both elements 
(definition and grounds) have to be clear and precise and foreseeable as the right of liberty 
(Art. 6 EU Charter and Art. 5 ECHR) of the migrant is restricted which has a major impact 
on the life of a migrant. First, as the definition and grounds are not clearly formulated by 
the EU legislator, it is not foreseeable for the migrant when detention will follow and how 
he must adjust his behaviour. Second, there is a high risk of arbitrariness of the use of 
detention when the grounds for detention are not clear by the member states. In my view, 
these findings point at the risk of marginalization of the migrant in the society.

How should these problems be addressed? To start with, as the CJEU clarified in the case 
of FMS and Others, to have coherence within EU migration law the definition of detention 

1972 See also I. Majcher, The European Union Returns Directive and Its Compatibility with International Human 
Rights Law, Analysis of Return Decision, Entry Ban, Detention and Removal, Leiden/Boston: Brill Nijhoff 
(2020a), p. 532.
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under the Return Directive has to be the same as under the Reception Conditions Directive 
and the EU legislator should codify the definition of detention in the Recast Return 
Directive. ‘Detention’ is defined as: “a confinement of an applicant by [an EU] Member 
State within a particular place, where the applicant is deprived of his or her freedom of 
movement”.1973 In this way the EU legislator will give legal certainty and transparency and 
it can avoid arbitrary detention.

Moreover, the EU legislature must pay attention to the “risk of absconding”. The assessment 
of what this concept entails was mentioned as a particular challenge in several member 
states: in practice the public authorities encounter many problems to identify the “risk of 
absconding” on the basis of objective criteria. Member states are required to provide for 
objective criteria in national laws. The number and content of “objective criteria” is not 
harmonized at the EU level. The EU legislator has failed to give specific guidance with 
regard to the definition of the “risk of absconding” and, therefore, the coherent application 
of this definition by the member states is put under pressure. Although national courts 
have addressed this issue in giving examples and respecting fundamental rights, there is 
no uniform approach and, accordingly, detention grounds can differ in different member 
states. In this perspective it is important to carry out an impact assessment to see which 
objective criteria can be derived from the different practices in the member states in order 
to develop an approach ensuring more consistent assessment of the risk of absconding. 
The following step is to codify examples in a non-exhaustive list which the member states 
can apply when they have to assess if there is a risk of absconding. However, not all 
examples in the proposal of the Commission’s Recast Return Directive are suitable 
examples to qualify it as a risk of absconding. The following examples are not suitable: a 
suspect in a criminal procedure or convicted for a criminal offense can be regarded as risk 
for absconding. The risk of absconding is a ground to take an effective measure such as 
detention. It is important to create legal certainty with clear examples which can be 
qualified as a risk of absconding.

7.4.5  Good Governance

In relation to the Recast Return Directive it is remarkable that the proposal of the EU 
Commission to recast the Return Directive was not accompanied by an impact assessment 
(see Chapter  3).1974 The impact assessment is necessary regarding the Recast Return 
Directive in order to create more transparency and to avoid “ad hoc instrumentalism” (see 

1973 Art. 2 (h) Directive 2013/32/EU.
1974 More about impact assessments: https://commission.europa.eu/law/law-making-process/planning-and-

proposing-law/better-regulation/better-regulation-guidelines-and-toolbox/better-regulation-toolbox_en; 
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Section 2.6). In the current discussions regarding the Recast Return Directive there are 
several critical opinions from international organizations, NGOs and the European 
Parliament.

In my view, an impact assessment is essential in order to recast the Return Directive as it 
is an important instrument in the field of EU asylum and migration legislation, and the 
main objective is return of illegal migrants which is still a major problem in the EU as the 
return rates are not rising. The failure to achieve this objective is still a major problem in 
the EU as the return rates are not rising. Furthermore, an impact assessment ensures that 
the feedback of stakeholders is provided, which will contribute to the drafting of a Recast 
Return Directive that will function better than the current Return Directive. A resolution 
of the European Parliament of 17 December 2020 states that “the Commission presented 
a proposal to recast the Return Directive to achieve a more effective and coherent return 
policy without an impact assessment”.1975 In this perspective it is interesting that

“the European Parliament’s Committee on Civil Liberties, Justice and Home 
Affairs (LIBE) mandated the EPRS to provide a substitute impact assessment 
on the proposed recast. This assessment points to the lack of evidence that the 
recast proposal would lead to more effective returns”.1976

In order to create more transparency and to avoid “ad hoc instrumentalism” in line with 
the crimmigration law, it is necessary to have an impact assessment regarding the Recast 
Return Directive. The impact assessment of EPRS shows the importance for the European 
Commission to make an impact assessment as the main objective of the (Recast) Return 
Directive is to create more returns of illegals from member states. It is problematic if the 
recast Return Directive does not result in more successful returns because the balance 
now favours less effective protection of the fundamental rights of migrants such as legal 
protection.

Another recommendation with a view to improving the Recast Return Directive is that 
the European Commission should request national judges to bring forward their 
experiences when dealing with questions regarding the Return Directive to the European 
Commission. National judges can see if there are examples of unintended, unforeseen or 

H. Toner, ‘Impact Assessments and Fundamental Rights Protection in EU Law’, European Law Review, 
volume 31, (2006), pp. 316-341.

1975 www.europarl.europa.eu/doceo/document/TA-9-2020-0362_EN.html.
1976 Resolution European Parliament under A. See more I. Majcher, ‘The Implementation of the EU Return 

Directive: The European Parliament Aligns the EU Expulsion Policy with Recommendations of UN Human 
Rights Expert Mechanisms’, EU Law Analysis (2020), http://eulawanalysis.blogspot.com/search?q=majcher.
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inconsistent situations which are the real problem of the case and can actually only be 
imperfectly addressed by the judge and only or better be solved by the EU legislator. The 
aim of this recommendation is to find real problems at the level of EU legislation and 
bring them to the attention of the EU legislator.

7.4.6  Judicial Dialogue

The dialogue between the CJEU and the national courts through the preliminary ruling 
procedure (Art.  267 TFEU) is positive. The CJEU has adopted preliminary rulings 
enabling the national courts to review the pending cases most of the times. National courts 
have shown that they regularly refer questions to the CJEU for preliminary rulings on the 
interpretation and sometimes on the validity (see case J.N.) of the provisions of the Return 
Directive. This judicial dialogue between the national courts and the CJEU is a positive 
aspect in the area of the Return Directive. In the case law of the CJEU regarding the 
application of the Return Directive, the role of fundamental rights is essential and visible 
through the EU Charter and the general principles of EU law. National courts should be 
encouraged to share information and judgements with other national courts in other 
member states through judicial networks (see Section  6.6.1). This could lead to more 
uniformity between member states. However, the role of fundamental rights protection of 
the migrant and legal protection could be further developed as the CJEU should try to use 
other international human right treaties and standards in order to show how the provisions 
of the Return Directive have to be assessed and compared with these sources. The preamble 
of the Return Directive gives an indication of these international human rights law such as 
the ICCPR, ECHR, Geneva Convention and CRC. Therefore, I recommend the CJEU to 
make cross references to judgements of ECtHR and other international courts or bodies 
such as the CRC Committee to clarify how the Return Directive should be interpreted in 
relation to international human rights.1977 Viewed from the crimmigration review 
framework, this recommendation is important in order to protect the fundamental rights 
of the migrant.

7.4.7  Detention

The right against arbitrary deprivation of liberty is a fundamental right which is enshrined 
in several international human right treaties such as the EU Charter (Art. 6) and ECHR 

1977 See CJEU 11 March 2021, in Case C-112/20, M.A., ECLI:EU:C:2021:197: the first CJEU judgment in which 
there is a cross reference in point 38 to the UN Committee on the Rights of the Child: General Comment 
No 14 (2013) of the Committee on the Rights of the Child on the right of the child to have his or her best 
interests taken as a primary consideration (Art. 3, para. 1) CRC/C/GC/14, p. 19.
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(Art.  5). Detention in the EU return context is an effective measure and restricts the 
fundamental rights of illegal third-country nationals such as the right to liberty. The 
position of the illegal third-country national is criminalized as detention is similar to 
imprisonment even as immigration detention is characterized as non-punitive. 
Considering the crimmigration review framework, it is necessary in immigration 
detention cases to have a close look at developments in the criminal law area and if 
necessary to apply criminal rules in immigration cases, especially to protect the 
fundamental rights of migrants (see Chapter 6).

Alternatives to detention are less restrictive regarding the fundamental rights of migrants. 
Therefore, I would like to suggest that the EU legislator should codify a non-exhaustive list 
of alternatives in the Recast Return Directive as this would stimulate member states to use 
more alternatives (see Section 6.4). A member state should show why detention is the best 
course of action in a particular case in comparison with the tools outlined in this list. 
Viewed from the crimmigration review framework (in particular the perspective: the 
fundamental rights protection of the migrant), the benefits of providing for alternatives to 
detention may include higher return rates (including voluntary departure). It can improve 
cooperation between the member state with returnees in obtaining necessary 
documentation. Another advantage is that the illegal third-country national is not 
detained. Short- and long-term psychological and physical harm to detainees will also be 
avoided if detention is not used. Voluntary return or alternatives for detention are less 
cost-intensive for the society than detention. Costs associated with legal challenges to 
detention, and high compensation bills, are reduced. The costs related to the detention 
facilities and the capacity used by the member state for detention are also other costs that 
will be reduced. Member states will also have to invest in the immigration authorities in 
order to enable these authorities to create alternatives and to use these alternatives in a 
proper way. Good practices will lead to more alternatives and less detention. Examples of 
alternatives to detention are residence restrictions, guarantor requirements, open houses 
for families, caseworker support, regular reporting obligations, obligation to surrender a 
passport or identity card or travel documents, participation in an NGO project on 
voluntary return, release on bail and electronic monitoring. In my view, member states 
should exchange their best practices in the COVID-19 period regarding the alternatives 
for immigration detention. This recommendation to explore more alternatives will lead to 
higher return rates, which is effective, in which fundamental rights are less restricted than 
with the detention measure. In the light of crimmigration law, this recommendation is 
positive as migrants will not be deprived of their liberty and will not be criminalized.

The Return Directive limits the detention for a period of 6 months, with the possibility of 
an extension of another 12 months if certain grounds are fulfilled, which can lead to 
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detention of maximum 18 months (see Section  6.8). Viewed from the crimmigration 
framework (in particular the perspective: the legal position of the migrant), this maximum 
period of 18 months is problematic and should be removed. There is no criminal conviction 
for the illegal third-country national and a period of 18 months is a long period during 
which time the right to liberty is restricted just because the person is illegal. Furthermore, 
it is a serious question whether the member state is able to expel an illegal third-country 
national after 18 months of detention as the member state is obligated under Article 6 EU 
Charter and Article 5 ECHR to demonstrate that the deportation is in progress and act in 
good faith and with due diligence.

The Commission’s proposal of the Recast Return Directive introduces the public order 
ground for detention. In several judgements the CJEU dismissed the idea that EU law 
comprises a unique concept of “public order”, which should be applied to each instrument 
in the area of asylum and migration law, in order to take into account the specificities of 
this instrument and to deduce from them the correct understanding of this concept. In 
Chapter  5, I have described that the member states use the public order exception 
differently. I would recommend the EU legislator to specify in the Recast Return Directive 
that the public order ground for detention and the exception for detention with ordinary 
prisoners is limited to illegal third-country nationals who have committed a serious crime. 
In this way, arbitrary use of the public order ground in the member states will be avoided. 
Inspiration can be found in the Asylum Qualification Directive in which the refugee or 
subsidiary protection status can be withdrawn on the public order ground when the 
person has committed “a serious crime”.1978 The CJEU clarified in the judgement Ahmed 
that the following factors should be applied such as

“the nature of the act at issue, the consequences of that act, the form of 
procedure used to prosecute the crime, the nature of the penalty provided and 
the taking into account of whether most jurisdictions also classify the act at 
issue as a serious crime”.1979

In this way, the public order ground is not used by the member states for minor crimes. 
Viewed from the crimmigration review framework (in particular the perspective: the legal 
position of the migrant), I would like to suggest that the EU legislator specifies the “public 
order” ground in the Recast Directive for these two instruments by making a reference to 
the point of departure that the illegal third-country national has committed a “serious 
crime”. The criteria of the Ahmed judgement should also be codified in this explanation.

1978 Art. 17 of the Asylum Qualification Directive.
1979 CJEU Judgment of 13 September 2018, in Case C-369/17, Ahmed, ECLI:EU:C:2018:713, p. 56.
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7.4.8  Judicial and Procedural Safeguards

Under the Return Directive judicial review is an important and essential safeguard to 
avoid arbitrary and unlawful detention of the illegal third-country national taking into 
account his weak position. Considering the crimmigration review framework, the 
following judicial safeguards are required under the Return Directive to protect the 
fundamental rights of the illegal third-country national in detention: judicial review by an 
independent and impartial national court or tribunal, speedy review, intervals of automatic 
review of the extended detention measure, full and ex nunc review of the detention 
measure, ex officio review (on its mown motion) of the detention measure, the right to be 
heard at the court for the first detention measure in order to review the facts and points of 
law by the national court and the right for compensation for unlawful detention (see 
Chapter 6). These recommendations regarding the judicial safeguards are directed at the 
national judiciary.

Immigration law adopts the methods related to criminal enforcement regarding the 
detention measure, but the procedural guarantees from criminal law are not taken over in 
immigration law.1980 Many important guarantees from criminal law are missing in 
immigration law with regard to the detention measure. Examples are the detention 
conditions standards under criminal law as well as important procedural guarantees such 
as the rights of the defence (the right for a lawyer during a hearing) and the level of proof.

In my view, it is therefore necessary in immigration detention cases to have a close look at 
developments in the criminal law area and if necessary, to protect the fundamental rights 
of immigrants, and to apply fundamental rights in immigration detention cases.

It is now increasingly recognized that more safeguards are needed regarding the detention 
of migrants. In this context, I refer to the Association for the Prevention of Torture, IDC 
and UNHCR, which have published a guide for member states to monitor the detention 
measure on migrants.1981 It is also important to note that certain areas of criminal law 
cannot be applied to immigration detention because of the differences in the nature and 
purpose of the measures related to immigration detention.

In my view, procedural safeguards are important to avoid arbitrariness detention. The 
following procedural safeguards should apply in immigration detention cases: written 

1980 S.H. Legomsky (2007).
1981 APT, IDC and UNHCR, ‘Monitoring Immigration Detention – Practical Manual’ (2014), http://reliefweb.

int/sites/reliefweb.int/files/resources/monitoring_immigration_detention.pdf.
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decision of the detention measure, free legal assistance, the right to linguistic assistance 
and a right to a lawyer at the first detention hearing (see Chapter 6). The ECtHR case law 
in the Salduz case has to be applied in immigration detention to protect the vulnerable 
position of illegal third-country nationals in the light of the principle of defence (see 
Chapter 6).

7.4.9  Detention Conditions

Regarding the detention conditions member states should use the reports of the CPT in 
order to assess whether these conditions are not in violation of Article  1 EU Charter 
(human dignity) and Article 4 EU Charter and Article 3 ECHR (prohibition of torture and 
inhuman or degrading treatment or punishment). Member states should pay particular 
attention to vulnerable groups of migrants such as children, persons with medical 
problems and women and the question if it is reasonable to detain them in the light of 
fundamental rights (see Section  6.10). National courts have an essential role as they 
control the national authorities regarding whether the detention conditions are not 
violated in individual cases. Furthermore, the European Commission has the task to take 
actions against member states if the detention conditions in the member states are not in 
line with the right to human dignity (Art. 1 EU Charter) and the migrant is facing inhuman 
treatment (Art.  4 EU Charter and Art.  3 ECHR). Article  16 of the Return Directive 
provides that “detention must take place in specialized facilities” and migrants “should be 
kept separated from ordinary prisoners” as they are not criminal. This general rule is 
applied in the cases Bero and Boulzamate, Pham of the CJEU. However, the judgement of 
the CJEU in the case of WM is problematic in the light of the fundamental rights in the EU 
Charter and ECHR, regarding the position of the illegal third-country national to justify 
the exceptions in Article 16 (1) of the Return Directive for “public policy” and “national 
security” reasons. If an illegal third-country national is a real danger for “national security”, 
in my view the member state should use criminal law, and not the detention measure of 
the Return Directive, and imprison him for breaching the criminal code. Furthermore, 
the CJEU does not explain the relation between the case of Kadzoev and WM. In Kadzoev 
the CJEU ruled that detention cannot be based on the ground of “public order” and 
“national security”, but in WM the CJEU accepts that illegal third-country nationals can 
be put in ordinary imprisonment on the ground of “public order” and “national security”.

7.4.10  Detention of Children

Regarding children and detention, it is important for EU member states to improve the 
data collection regarding children in detention as the number of children being detained 
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remains unclear (see Section 6.10.4). Member states should improve data collection and 
make it publicly available (transparency). The European Commission should integrate 
data on child detention in Eurostat figures and into the reporting mechanism on the 
implementation of the Return Directive.1982 Another recommendation is the need for 
member states to invest in alternatives regarding children given the harmful impact of 
detention on children. The European Commission should further encourage governments 
to prioritize this in their national programming for the next financing period for migration 
and asylum and to include experts from various capacities such as from the civil society, 
NGOs and other stakeholders in the consultation, implementation and evaluation phases 
of the national programming.1983 If necessary, in these situations the European Commission 
should take enforcement actions against the member states. The joint statements of the 
CRC Committee and the CMW Committee are very clear stating that immigration 
detention of minors is not allowed. These joint reports are also followed in the Council of 
Europe and by the European Parliament in a convincing way. In my view, as the standards 
in international human rights law have changed, immigration detention of minors in the 
EU member states should be abolished. The EU legislator should codify in the Recast 
Return Directive that according to Article  24 EU Charter and Article  3 and 37 CRC, 
immigration detention of minors is not allowed (see Section 6.10.4).

7.4.11  Monitoring Return

Considering the crimmigration review framework, I would like to suggest that the 
monitoring of the returnees should not stop at the reception of the migrant in a third 
country. The reasons are to verify how the situation of the returnees develop in the third 
country, which problems they face in order to avoid ‘double crimmigration’ (see 
Section 2.10) and to avoid that the returnee will try to re-enter to the EU and finally to get 
a better view on how migration evolves (routes, reasons, etc). International reports have 
showed that returnees can face several serious fundamental rights violations in the country 
of origin or transit. I agree with the statement of Alpes that “a better examination of the 

1982 Child Immigration Detention in the EU, see: https://europe.ohchr.org/Documents/Publications/Paper-
ChildImmigrationDetentionintheEU-EN.pdf.

1983 Funding through the next MFF (2021-2027): Availability of funds is crucial for the successful implementation 
of case management based alternatives to detention. The Migration and Asylum Fund under the next 
Multi-annual Funding Framework of the EU presents opportunities to this end. Annex III to the EU 
Commission’s proposal includes “establishing, developing and improving effective alternatives to detention, 
in particular in relation to unaccompanied minors and families” under the list of priority actions eligible 
for higher co-financing Proposal for a regulation, Multiannual Financial Framework – Asylum and 
Migration Fund. Annex III: https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/1819-
Multiannual-Financial-Framework-Asylum-and-Migration-Fund.
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human costs of forced returns and the political responsibilities of EU states for post-
deportation risks is essential” (see Section 2.10).1984

The EU member states should take the “double crimmigration problem” into account 
when they want to expel illegal third-country nationals in their return policy. In this 
perspective the migration authorities of the EU member states should investigate in which 
countries forced returnees will be penalized. This should be a point of attention in the 
return agreements between the EU member states and third countries. In these agreements 
the EU member states should include provisions aimed at preventing penalization of 
forced returnees. Another option is that the EU member states put pressure on the 
countries of nationality not to penalize the forced returnees. Furthermore, the migration 
authorities should take double crimmigration into account when they hear the illegal 
third-country national, for example when they want to issue a return decision (Art.  5 
Return Directive). In this way, migration authorities in member states could persuade the 
third-country national to return in a voluntary way, rather than in a forced way, because 
there is a risk of criminal sanctions in the country of nationality. The EU member states 
will have more benefits when the illegal third-country nationals will return voluntarily 
instead of a forced return (costs of detention and expulsion). As failed migrants in the 
country of nationality, these persons have a high risk of losing their membership in the 
society as they risk several forms of penalization.

Furthermore, there should be an important cooperation role for the member states with 
the NGOs. Some NGOs are specialized in post-monitoring and it would be good to use 
their knowledge, expertise and experiences. The advantage is that NGOs are already active 
in third countries and they have structures and networks there. These NGOs have built-up 
knowledge and expertise in these societies in relation to returnees. A disadvantage is that 
member states and NGOs are subject to different dynamics and have different interests. 
Therefore, member states have to create a cooperation form with the NGOs in which the 
information on returnees can be used in a sufficient way in order to create a more effective 
EU return system. Information of returnees is interesting to use in the return procedure in 
order to get more cooperation from the migrant to return. Member states should also try 
to inform the migrants, in cooperation with the country of origin and NGOs, on the risks 
of migration to the EU. Serious investment of the member states in the country of origin 
could help to reduce migrant waves to the EU.

1984 J. Alpes (2016).
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7.4.12  Enforcement Return Directive: The Role of the European 
Commission

The European Commission’s general role in supervising member state compliance with 
EU law is an important task. Member states which do not apply the Return Directive in a 
correct way could, therefore, face the general EU infringement procedure by the European 
Commission as stipulated in Articles 258 and 260 TFEU.1985 There are limited examples of 
enforcement actions of the European Commission against member states in relation to 
the Return Directive. It is important to mention that not every infringement of the Return 
Directive by the member state will lead to an infringement procedure of the European 
Commission. This instrument can be applied by the European Commission only after a 
proportionality and subsidiarity test is fulfilled. One example is the case of the European 
Commission against Hungary in relation to the transit zone of Röszke, in which the right 
of liberty of the migrants was violated in a systematic way. In my view, different 
international reports have showed that member states are not complying with the rules of 
the Return Directive. This picture also emerges from the judgements of the CJEU.

There are two striking examples. First, the Evaluation on the application of the Return 
Directive, commissioned by the European Commission and the European Migration 
Network’s study on “Good Practices in the return and reintegration of irregular migrants”. 
This evaluation makes it clear that in almost 40% of the member states, an automatic 
system is included in national legislation to issue entry bans to illegal third-country 
nationals.1986 In my opinion, such national legislation is a major point of concern and is 
not in accordance with the CJEU case law (judgement Filev and Osmani), which requires 
an individual examination of all the specific elements in a case.

Second, the UN Special Rapporteur on the Human Rights of Migrants has observed that 
the Return Directive has institutionalized detention and therefore increased detention as 
a tool in border management strategies.1987 Therefore the European Commission should 
take actions against member states that do not correctly comply with the Return Directive 
and do not pass the proportionality and subsidiarity test. It is essential that member states 
comply with the obligations under the Return Directive and thus respect the rule of law 

1985 The enforcement of EU Law see: S. Andersen, The Role of the European Commission, Oxford: Oxford 
University Press (Oxford Studies in European Law) (2012).

1986 EMN Inform, Good practices in the return and reintegration of irregular migrants: Member States’ entry 
bans policy and use of readmission agreements between Member States and third countries (2015).

1987 SHRM, regional study: Management of the external borders of the European Union and its impact on the 
human rights of migrants, A/HRC/23/46, April 2013, para. 47.
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and from the perspective of crimmigration ensure the protection of the fundamental 
rights of migrants.

7.5  Final Remarks

The theoretical framework presented above allows member states to use crimmigration in 
a way that is both effective and in conformity with human rights standards. In this 
framework which I developed, the use of criminal sanctions in migration policy is 
permissible under certain conditions. The starting point is that criminal sanctions are 
effective measures which can lead to the achievement of the objectives of the Return 
Directive. In the Return Directive the main objective is the return of the illegal third-
country national from the territory of the member states to a third-countryl. Moreover, 
the use of criminal sanctions in the Return Directive is allowed subject to the following 
preconditions. First, marginalization of migrants should be avoided. Second, the 
fundamental rights of migrants should be protected sufficiently. Transparency in the 
process of legislation and policy is necessary.

This research reveals that member states that apply the Return Directive must respect the 
fundamental rights of the illegal third-country national. Furthermore, member states 
have to apply the general principles of EU law in Return Directive cases. The use of the 
general principles of EU law gives more protection to the migrant and leads to an 
improvement in the legal position of the migrant. Finally, in the Return Directive the use 
of criminal law principles regarding the application of the Return Directive could virtually 
not be discerned. The added value of this study is the systematic research regarding the 
protection of fundamental rights in the Return Directive and in the case law of the CJEU. 
In the case law of the CJEU, the interpretation and application of fundamental rights from 
the EU Charter are essential in cases in which the Return Directive is applied. The CJEU 
uses the ECHR rights and case law of the ECtHR in a limited way as EU law and the EU 
Charter is the central legal sources in the interpretation of the provisions in the Return 
Directive.

Member states can use criminal law measures to enforce the instruments of the Return 
Directive in the field of migration law. However, there a number of important preconditions. 
In my view, the application of criminal sanctions is only permitted if research shows that 
the use of these measures leads to more returns of illegal third-country nationals. EU law 
provides too few standards with regard to the use of criminal law measures. That is why 
the EU legislator must give further substance to this.
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In my endeavour to diagnose the criminal and immigration merger, I did not discern any 
problem of fundamental nature when criminal law is used for migration policy. The 
question is whether criminal measures can work effectively to achieve higher rates of 
returnees of illegals in the EU. It is important that judicial (procedural) safeguards are 
given to the migrants and the fundamental rights of the migrant are protected sufficiently. 
Therefore, I do not have a problem with the phenomenon of crimmigration as such. My 
focus largely relies on concerns with respect to the rule of law. Is it possible to impose 
criminal sanctions in the context of return policy on the basis of EU law and return rules? 
The answer to this question is that the use of criminal sanctions in this area falls within the 
competence of the member states. It appears from the case law of the CJEU that the scope 
for this is limited. From a formal legal point of view, it is therefore permitted under the 
conditions in the case law of the CJEU to impose criminal sanctions under the Return 
Directive. The follow-up question is whether it is desirable to impose criminal sanctions 
in the context of return policy from the point of view of effectiveness and the protection 
of fundamental rights of the migrant. In other words, is the use of criminal sanctions 
desirable? There are a limited number of reports available that offer serious doubts on the 
effectiveness of criminal sanctions. In my view, member states, together with the European 
Commission, will first have to conduct proper research into the effectiveness of criminal 
sanctions. Does the use of criminal law measures lead to a higher number of migrants 
returning to the country of origin? If these investigations lead to a positive result, then the 
use of criminal sanctions is effective and is, as a result, sensible. Criminal sanctions are 
only permitted if the following steps have been taken. The first step is to assess whether the 
use of criminal law measures is effective. The second step is that there are legal guarantees. 
These legal guarantees mean that the migrant is not marginalized and that the fundamental 
rights of the migrant are guaranteed (rule of law).

Crimmigration law is problematic when it leads to the marginalization of the migrant. In 
these circumstances criminal measures are used in an arbitrary way by member states in 
which fundamental rights of the migrant are seriously at stake. The proper use of 
crimmigration requires that a good balance is struck between the fundamental rights 
protection of the migrant and the effective measures of the state; moreover, transparency 
of the legal rules plays an important role.
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Samenvatting 

De EU-Terugkeerrichtlijn bevat minimumnormen en procedures met betrekking tot de 
terugkeer van onderdanen van derde landen (niet-EU-onderdanen) die illegaal in een 
lidstaat verblijven. Deze richtlijn strekt ertoe om op basis van gemeenschappelijke normen 
een doeltreffend verwijderings- en terugkeerbeleid te ontwikkelen, zodat mensen op een 
humane manier, met volledige eerbiediging van hun grondrechten en waardigheid, 
teruggezonden kunnen worden. Om hun terugkeer daadwerkelijk te bewerkstelligen, 
voorziet de Terugkeerrichtlijn in verschillende instrumenten, zoals het terugkeerbesluit, 
het inreisverbod en de mogelijkheid tot inbewaringstelling.

In deze studie heeft de auteur onderzoek gedaan naar de versmelting van het strafrecht 
met het vreemdelingenrecht – ook wel bekend als ‘crimmigration’ (crimmigratie) – in 
relatie tot de EU-Terugkeerrichtlijn. De auteur heeft systematisch beoordeeld of deze EU-
instrumenten van toepassing zijn op de handhaving van deze terugkeerregels en of deze 
EU-instrumenten voldoen aan het terugkeerbeleid of aanpassing behoeven in het licht 
van primair en secundair EU-recht en het Europees Verdrag voor de Rechten van de 
Mens.

De drie instrumenten van de Terugkeerrichtlijn worden besproken in het licht van een 
raamwerk dat crimmigratie en het crimmigratierecht onder de loep neemt. In dit boek 
wordt crimmigratie voornamelijk verkend vanuit drie perspectieven: de balans tussen de 
effectieve maatregelen en de grondrechten van de migrant (eerste perspectief), de 
legitimiteit van strafrechtelijke sancties (tweede perspectief) en de rechtspositie van de 
migrant (derde perspectief).

De EU-Terugkeerrichtlijn speelt een belangrijke rol bij de handhaving van de EU-
terugkeerbepalingen die gebaseerd zijn op strafrechtelijke en semi-strafrechtelijke regels. 
Lidstaten zijn verplicht de grondrechten van de illegale onderdaan van een derde land te 
respecteren. Maar er zijn twee ernstige knelpunten bij de toepassing van de huidige 
Terugkeerrichtlijn: de bescherming van de grondrechten voor illegale onderdanen van 
derde landen is niet volledig ontwikkeld en strafrechtelijke waarborgen en beginselen 
spelen een beperkte rol, terwijl de Terugkeerrichtlijn de lidstaten toestaat gebruik te 
maken van strafrechtelijke sancties tegen de illegale onderdaan van een derde land.

De onderzoeksresultaten zijn bedoeld om de primaire actoren die betrokken zijn bij de 
Terugkeerrichtlijn ten goede te komen: de rechterlijke macht (Hof van Justitie van de EU, 
Europees Hof voor de Rechten van de Mens en nationale rechterlijke instanties), de EU-
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wetgever, de nationale wetgevers en nationale autoriteiten, belangenbehartigers, NGO’s en 
de migrant.
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